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Again and again the uterus contracts as the cervix opens
up. Thetiny passageway that once allowed the entrance of
asinglefile of sperm now must widen to about four inches
to accommodate a baby’ s head.

Human births are far more dangerous than those of other
mammals or even other primates. The human brainisthree
to four times bigger than an ape’s brain. And the pelvisis
narrower to allow usto walk upright. A human baby hasto
go through considerable contortionsto makeit through the
narrow opening. Sometimes, there simply is not enough
room.*

'Life’s Greatest Miracle (PBS television broadcast, Nov. 20, 2001), available
at http://www.pbs.org/wgbh/novaltranscript/2816miracle.html.




Like giving birth to achild, when awoman ends her pregnancy during or after
the second trimester, she confronts a serious problem. Her cervix will frequently be
too small to allow the skull of the human fetus to pass through it. Although
terminating a pregnancy in Americais safer than childbirth, this*skull-is-too-large”
difficulty makes the abortion of a human fetus, like the birth of a human baby,
potentially very dangerous to both the life and health of the woman. Our elected
representatives have decided that it is never necessary to use a specific surgical
technique— “partial-birth abortion”—to deal with this concern during an abortion.
On the contrary, they have banned the procedure.

After giving Congress the respectful consideration it isalwaysdue, | find and
conclude that the ban is unreasonable and not supported by substantial evidence. In
truth, “partial-birth abortions,” which are medically known as “intact D&E” or
“D& X" procedures, are sometimes necessary to preserve the health of a woman
seeking an abortion. While the procedure is infrequently used as a relative matter,
when it is needed, the health of women frequently hangs in the balance.

Four examples, out of many, illustrate this point:

* During the 17" week of gestation, before many physicians are
comfortable inducing fetal death by injection prior to beginning a
surgical abortion, one of Mr. Ashcroft’ s expert witnesses conceded that
it would be consistent with the standard of care at the University of
Michigan Medical School, where she practices, to crush the skull of the
living fetus when the body was delivered intact outside the cervix and
into the vaginal cavity if the skull was trapped by the cervix and the
woman was hemorrhaging. (Tr. 1598-1602, Test. Dr. Shadigian.)

* Another of Mr. Ashcroft’s expert witnesses, the head of obstetrics and
gynecology at Y ale, testified on direct examination, and confirmed again
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on cross-examination, that there are “compelling enough arguments as
to [the banned technique’'s] safety, that | certainly would not want to
prohibit its use in my institution.” (Tr. 1706 & 1763, Test. Dr.
L ockwood.)

* Another physician, Dr. Phillip D. Darney, the Chief of Obstetrics and
Gynecology at San Francisco General Hospital, a major metropolitan
hospital that performs 2,000 abortions a year, provided Congress with
two very specific examples of abortions at 20 weeks and after (one case
presenting with ableeding placentapreviaand clotting disorder and the
other with arisk of massive hemorrhage) “in which the ‘intact D& E’
technique was critical to providing optimal care[,]” and wasthe “safest
technique of pregnancy termination” in those situations. (Ct.’s Ex. 9,
L etter to Sen. Feinstein from Dr. Darney, at 100-01.)

* Still another doctor, who had served on the committee of physicians
designated by the American College of Obstetriciansand Gynecol ogists
(ACOG) to look into this issue and who holds certifications in
biomedical ethics, obstetrics and gynecology, and gynecologic
oncology, Dr. JoannaM. Cain, testified that in the case “ of cancer of the
placenta often diagnosed in the second trimester,” where “the least
amount of instrumentation possible of the uterine wall is desirable],]
... itismuch safer for the woman to have an intact D& X to removethe
molar pregnancy.” (PIs’ Ex. 115, Dep. Dr. Cain, at 177.)

Therefore, | declare the “Partial-Birth Abortion Ban Act of 2003”
unconstitutional because it does not allow, and instead prohibits, the use of the
procedure when necessary to preserve the health of awoman. In addition, | decide
that the ban fails as aresult of other constitutional imperfections. Asaresult, | will



also permanently enjoin enforcement of the ban.? Importantly, however, because the
evidence was sparse regarding postviability, | do not decide whether the law is
unconstitutional when the fetusis indisputably viable.

AN APOLOGY

In advance, | apologize for the length of this opinion. | am well aware that
appellatejudges have plenty to do and that long-winded opinionsfromdistrict judges
are seldom helpful. That admitted, this case is unique.

As might be expected, the two-week trial presented numerous live witnesses
and hundreds of exhibits. That evidence includes a record developed by Congress
over many years. Becausethe partieshaveal so submitted thetestimony and evidence
presented in two other similar cases, this record is bloated by that additional
information. Lastly, and most importantly, since | decide the constitutionality of an
Act of Congress that explicitly found a prior decision of this court to be factually
unsound, and that |aw addresses one of the most contentious issues confronting this
nation, respect for our national legislature requires more than the usual attention to
detail. Nonetheless, | pity the poor appellate judge who has to slog through this
thing. | am truly sorry.

*Should there be any doubt that these plaintiffs are in imminent danger of
prosecution, on the day the President signed the ban, Mr. Ashcroft wrotethe Director
of the FBI, al United States Attorneys, and all FBI Specia-Agents-in-Charge
announcing that the “Department of Justice will enforce vigorously the criminal
provisions of the Act.” (PIs.” Ex. 40, at ENFO0009.) He added: “All United States
Attorneys are advised to contact the task force ([tel ephone number redacted]) at the
earliest opportunity after learning of a possible violation of the Act.” (1d.)
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. FACTS

First, | givethe background of thiscase. Second, | provide a summary of the
congressional record regarding information provided by doctors, medical
organizations, and statisticians. Third, | describe the medical evidence presented to
me at trial.

A. BACKGROUND

| first give a brief statement of the case and describe the parties. Next | set
forth the law banning the procedure. After that, | reproduce the Congressional
“Findings’” whichwerepublished asapart of thelaw banning “ partial-birth abortion.”

1. STATEMENT OF THE CASE AND THE PARTIES

Thisis achallenge by four physicians to a law enacted by Congress in 2003
purporting to ban “partial-birth abortion.” These physicians claim that the law is
unconstitutional for four reasons. First, they claim that the law isinvalid because it
lacks an exception which would permit use of the banned procedure in order to
preserve the health of women. Second, the doctors contend that the law bans other
types of abortion procedures, not just “partial-birth abortion.” Third, the physicians
claim this criminal law isvague. Finaly, the plaintiffs contend that the exception
permitting adoctor to perform the banned procedure when necessary to preservethe
life of the woman is too narrow.

Plaintiff LeRoy Carhart, M.D., practices medicine and surgery and performs
abortionsin Nebraska. While on active duty with the United States Air Force, Dr.
Carhart received his Doctorate of Medicine from Hahnemann Medical Collegein
1973; completed his internship at Malcolm Grow USAF Hospital at Andrews Air
Force Base, Maryland, in 1974; and completed his general surgery residency at
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Hahnemann Medical College and Hospital in Philadelphia, Pennsylvania, and
Atlantic City Medical Center in Atlantic City, New Jersey, in 1978. Carhart is a
retired lieutenant colonel in the United States Air Force who served as Chief of
General Surgery, Chief of Emergency Medicine, and Chairman of the Department of
Surgery at Offutt Air Force Base in Nebraska from 1978 to 1985.

Dr. Carhart was an assistant professor from 1978 to 1986 in the surgery
department of the Creighton University School of M edicineand an assistant professor
in the University of Nebraska Medical Center Department of Surgery from 1982 to
1997. Since 1985, Dr. Carhart has operated the Bellevue Health and Emergency
Center. He began performing abortions in an Omaha, Nebraska, clinicin 1988, and
at hisBellevueclinicin 1992. He performs approximately 1,400 abortions each year
in Nebraska. Dr. Carhart has never attempted to become certified by a medical
specialty board. Heislicensed to practicemedicineineight states. (Tr. 582-94, Test.
Dr. Carhart; Ex. 111.)

Plaintiff William G. Fitzhugh, M.D., M.P.H., has practiced obstetrics and
gynecology in Virginiaand has served asfaculty at the Medical College of Virginia
since 1975. Dr. Fitzhugh received his medical degree in 1966 from the Medical
College of Virginia in Richmond, Virginia, and completed a “straight medicine”
internship at the IndianaUniversity Medical Center in 1967. Hethen entered active
duty with the United States Air Force, during which he finished his obstetrics and
gynecology residency in 1972 at the Medical College of Virginia and received a
master’ sdegreein public health from the Johns Hopkins University School of Public
Health in 1975. During his military tenure he was aflight surgeon for one year and
Assistant Chief of the Obstetrics and Gynecology Department at the Malcolm Grow
Medical Center, Andrews Air Force Base, for three years.

Dr. Fitzhugh's practice includes obstetrics and gynecology in Richmond,
Virginia, and performing abortions in three Virginia cities. He estimates that he
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performs 70 first-trimester abortionsand 5 to 7 second-trimester abortions per week.
Heisafellow of the American College of Obstetricsand Gynecol ogy and adiplomate
of the American Board of Obstetrics and Gynecology. (Tr. 203-12, Test. Dr.
Fitzhugh; Ex. 92.)

Plaintiff William H. Knorr, M.D., is a board-certified obstetrician and
gynecologist practicingin New Y ork. Heattended medical school from1975t0 1979
at the Universidad Autonoma de Guadalgjarain Mexico, after which he completed
an additional year of clinical training at the New Y ork Medical Collegein order to
practice in the United States. Dr. Knorr’s internship included rotations in surgery,
neonatal intensive care, and obstetrics and gynecology at three different New Y ork
hospitals. Dr. Knorr is board-certified and is currently licensed to practice medicine
in Alabama, South Carolina, and New Y ork. He practices at three privately owned
clinicsinNew Y ork, and he ownsan abortion clinicin Savannah, Georgia. Dr. Knorr
estimates that he performed between 5,000 and 6,000 abortionsin 2003, and 12to 15
percent of those were second-trimester abortions. (Tr.495-501, Test. Dr. Knorr; EX.
98.)

Plaintiff Jill L. Vibhakar, M.D., received her medical degree from the
University of lowa College of Medicinein 1995 and was aresident in obstetrics and
gynecology at the Beth Israel Medical Center in New Y ork from 1995 to 1999. She
was licensed to practice medicine in lowa in 1999; has served as an assistant
professor of clinical obstetrics and gynecology at the University of lowa College of
Medicine since 1999; and was certified by the American Board of Obstetrics and
Gynecology in 2002. Dr. Vibhakar is a fellow of the American College of
Obstetricians and Gynecologists. (Tr. 306-08, Test. Dr. Vibhakar; Ex. 102.)

Fifty to seventy-five percent of Dr. Vibhakar’ stimeisspent doing didacticand
clinical teaching at the University of lowa, with theremainder of her time being spent
performing afull range of obstetrical and gynecological services, including treating
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women with high-risk pregnancies. Dr. Vibhakar sees private obstetrics and
gynecology patients at the University of lowa and has a variety of clinical
assignments such as supervising labor and delivery, working in the ambulatory
surgical center, performing outpatient procedures, and staffing the Veterans
Administration Medical Center Gynecology Clinic. She also practices at the Emma
Goldman Clinic, an independent, nonprofit women's clinic in lowa City. Dr.
Vibhakar estimates that she delivers between 50 and 75 babies per year; performs 1
to 3 abortions per month at the University of lowa; and performed 264 second-
trimester abortions at the Emma Goldman Clinic between 2001 and 2003. (Tr. 308-
13, Test. Dr. Vibhakar; Ex. 102.)

Defendant John Ashcroft is sued in his official capacity as Attorney General
of the United States of America, as are his employees, agents, and successors in
office. Defendant Ashcroft ischarged with enforcing the challenged provision of the
Act. (Filing 29, Suppl. Compl.)

2. THE ACT
The Partial-Birth Abortion Ban Act of 2003, 18 U.S.C. § 1531, provides asfollows:

(@) Any physician who, in or affecting interstate or foreign commerce,
knowingly performs a partial-birth abortion and thereby kills a human
fetus shall be fined under thistitle or imprisoned not more than 2 years,
or both. This subsection does not apply to apartial-birth abortion that is
necessary to save the life of a mother whose life is endangered by a
physical disorder, physical illness, or physical injury, including a
life-endangering physical condition caused by or arising from the
pregnancy itself. This subsection takes effect 1 day after the enactment.

(b) Asused in this section—
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(1) the term “partial-birth abortion” means an abortion in which the
person performing the abortion—

(A) deliberately and intentionally vaginally deliversaliving fetus until,
Inthe case of ahead-first presentation, theentirefetal head isoutsidethe
body of the mother, or, in the case of breech presentation, any part of the
fetal trunk past the navel is outside the body of the mother, for the
purpose of performing an overt act that the person knows will kill the
partially delivered living fetus,; and

(B) performsthe overt act, other than completion of delivery, that kills
the partially delivered living fetus, and

(2) the term “physician” means a doctor of medicine or osteopathy
legally authorized to practice medicineand surgery by the Stateinwhich
the doctor performs such activity, or any other individua legally
authorized by the State to perform abortions: Provided, however, That
any individual whoisnot aphysician or not otherwiselegally authorized
by the State to perform abortions, but who nevertheless directly
performs a partial-birth abortion, shall be subject to the provisions of
this section.

(c)(1) The father, if married to the mother at the time she receives a
partial-birth abortion procedure, and if the mother has not attained the
age of 18 yearsat the time of the abortion, the maternal grandparents of
the fetus, may in a civil action obtain appropriate relief, unless the
pregnancy resulted from the plaintiff’s criminal conduct or the plaintiff
consented to the abortion.

(2) Such relief shall include—

(A) money damages for all injuries, psychological and physical,
occasioned by the violation of this section; and
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(B) statutory damages equal to three times the cost of the partial-birth
abortion.

(d)(1) A defendant accused of an offense under this section may seek a
hearing before the State Medical Board on whether the physician’s
conduct was necessary to save the life of the mother whose life was
endangered by a physical disorder, physical illness, or physical injury,
including a life-endangering physical condition caused by or arising
from the pregnancy itself.

(2) Thefindings on that issue are admissible on that issue at thetrial of
the defendant. Upon amotion of the defendant, the court shall delay the
beginning of thetrial for not more than 30 daysto permit such ahearing
to take place.

(e) A woman upon whom a partial-birth abortion is performed may not
be prosecuted under this section, for aconspiracy to violatethis section,
or for an offense under section 2, 3, or 4 of thistitle based on aviolation
of this section.

3. THE CONGRESSIONAL FINDINGS SET FORTH IN THE LAW

The Congressional Findings accompanying the Act provide as follows:

The Congress finds and declares the following:

(1) A moral, medical, and ethical consensus exists that the practice of
performing a partial-birth abortion—an abortion in which a physician
deliberately and intentionally vaginally deliversaliving, unborn child' s
body until either the entire baby’s head is outside the body of the
mother, or any part of the baby’ strunk past the navel is outside the body
of the mother and only the head remains inside the womb, for the
purpose of performing an overt act (usually the puncturing of the back
of the child’s skull and removing the baby’s brains) that the person
knowswill kill the partially delivered infant, performsthisact, and then
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completes delivery of the dead infant—is a gruesome and inhumane
procedure that is never medically necessary and should be prohibited.

(2) Rather than being an abortion procedure that is embraced by the
medical community, particularly among physicians who routinely
perform other abortion procedures, partial-birth abortion remains a
disfavored procedurethat isnot only unnecessary to preservethe health
of the mother, but in fact poses serious risks to the long-term health of
women and in some circumstances, their lives. As aresult, at least 27
States banned the procedure as did the United States Congress which
voted to ban the procedure during the 104th, 105th, and 106th
Congresses.

(3) In Stenberg v. Carhart, 530 U.S. 914, 932 (2000), the United States
Supreme Court opined “that significant medical authority supports the
proposition that in some circumstances, [partial-birth abortion] would
be the safest procedure” for pregnant women who wish to undergo an
abortion. Thus, the Court struck down the State of Nebraska's ban on
partial-birth abortion procedures, concluding that it placed an ‘undue
burden’ on women seeking abortions because it failed to include an
exception for partial-birth abortions deemed necessary to preserve the
‘health’ of the mother.

(4) Inreaching thisconclusion, the Court deferred to the Federal district
court’s factua findings that the partial-birth abortion procedure was
statistically and medically as safe as, and in many circumstances safer
than, alternative abortion procedures.

(5) However, substantial evidence presented at the Stenberg trial and
overwhelming evidence presented and compiled at extensive
congressional hearings, much of which was compiled after the district
court hearing in Stenberg, and thus not included in the Stenberg trial
record, demonstrates that a partial-birth abortion is never necessary to
preserve the health of a woman, poses significant health risks to a
woman upon whom the procedure is performed and is outside the
standard of medical care.
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(6) Despite the dearth of evidence in the Stenberg trial court record
supporting the district court’s findings, the United States Court of
Appeds for the Eighth Circuit and the Supreme Court refused to set
asidethe district court’s factual findings because, under the applicable
standard of appellate review, they were not “clearly erroneous’. A
finding of fact is clearly erroneous “when although thereis evidenceto
support it, the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been committed”.
Anderson v. City of Bessemer City, North Carolina, 470 U.S. 564, 573
(1985). Under this standard, “if the district court’s account of the
evidence is plausible in light of the record viewed in its entirety, the
court of appeals may not reverse it even though convinced that had it
been sitting as the trier of fact, it would have weighed the evidence
differently”. Id. at 574.

(7) Thus, in Stenberg, the United States Supreme Court was required to
accept the very questionable findings issued by the district court
judge—the effect of which was to render null and void the reasoned
factual findingsand policy determinationsof the United States Congress
and at least 27 State legislatures.

(8) However, under well-settled Supreme Court jurisprudence, the
United States Congressis not bound to accept the samefactual findings
that the Supreme Court was bound to accept in Stenberg under the
“clearly erroneous’ standard. Rather, the United States Congress is
entitled to reach its own factual findings—findings that the Supreme
Court accords great deference—and to enact legislation based upon
these findings so long as it seeks to pursue alegitimate interest that is
within the scope of the Constitution, and draws reasonable inferences
based upon substantial evidence.

(9) In Katzenbach v. Morgan, 384 U.S. 641 (1966), the Supreme Court
articulated itshighly deferential review of congressional factual findings
when it addressed the constitutionality of section 4(e) of the Voting
Rights Act of 1965 [42 U.S.C.A. 8§ 1973b(e)]. Regarding Congress
factual determination that section 4(e) [42 U.S.C.A. § 1973b(e)] would
assist the Puerto Rican community in “gaining nondiscriminatory
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treatment in public services,” the Court stated that “[i]t was for
Congress, as the branch that made this judgment, to assess and weigh
thevarious conflicting considerations* * *. Itisnot for usto review the
congressional resolution of thesefactors. It isenough that we be ableto
perceive abasis upon which the Congress might resolve the conflict as
it did. There plainly was such a basis to support section 4(e) [42
U.S.C.A. 8§1973b(e)] inthe application in questioninthiscase.”. Id. at
653.

(10) Katzenbach’'s highly deferential review of Congress factual
conclusionswas relied upon by the United States District Court for the
District of Columbia when it upheld the “bail-out” provisions of the
Voting Rights Act of 1965 (42 U.S.C. 1973c), stating that
“congressional fact finding, to which we are inclined to pay great
deference, strengthensthe inference that, in those jurisdictions covered
by the Act, state actions discriminatory in effect are discriminatory in
purpose’. City of Rome, Georgiav. U.S., 472 F. Supp. 221 (D.D.C.
1979) aff’d City of Rome, Georgiav. U.S,, 446 U.S. 156 (1980).

(11) The Court continued its practice of deferring to congressional
factual findings in reviewing the constitutionality of the must-carry
provisions of the Cable Television Consumer Protection and
Competition Act of 1992 [Pub. L. 102-385, Oct. 5,1992, 106 Stat. 1460;
see Tables for complete classification]. See Turner Broadcasting
System, Inc. v. Federal Communications Commission, 512 U.S. 622
(1994) (Turner 1) and Turner Broadcasting System, Inc. v. Federa
CommunicationsCommission, 520U.S. 180 (1997) (Turner I1). Atissue
in the Turner cases was Congress' legidative finding that, absent
mandatory carriage rules, the continued viability of local broadcast
televison would be “seriously jeopardized’. The Turner | Court
recognized that as an institution, “Congressis far better equipped than
the judiciary to ‘amass and evaluate the vast amounts of data’ bearing
upon an issue as complex and dynamic asthat presented here’, 512 U.S.
at 665-66. Although the Court recognized that “the deference afforded
to legidlative findings does ‘ not forecl ose our independent judgment of
the facts bearing on an issue of constitutional law,’” its “obligation to
exercise independent judgment when First Amendment rights are
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implicatedisnot alicenseto reweigh the evidence de novo, or to replace
Congress' factual predictions with our own. Rather, it isto assure that,
informulating itsjudgments, Congress has drawn reasonableinferences
based on substantial evidence.” 1d. at 666.

(12) Three years later in Turner 11, the Court upheld the ‘must-carry’
provisions based upon Congress' findings, stating the Court’s “sole
obligation is‘to assurethat, in formulating its judgments, Congress has
drawn reasonabl e inferences based on substantial evidence.”” 520 U.S.
at 195. Citing itsruling in Turner I, the Court reiterated that “[w]e owe
Congress' findingsdeferencein part becausetheinstitution ‘isfar better
equipped than the judiciary to ‘amass and eval uate the vast amounts of
data’ bearing upon’ legidlative questions,” id. at 195, and added that it
‘owe[d] Congress' findings an additional measure of deference out of
respect for its authority to exercise the legislative power.” 1d. at 196.

(13) There exists substantial record evidence upon which Congress has
reached itsconclusion that aban on partial-birth abortionisnot required
to contain a ‘heath’ exception, because the facts indicate that a
partial-birth abortion is never necessary to preserve the health of a
woman, poses serious risks to a woman'’s health, and lies outside the
standard of medical care. Congresswasinformed by extensive hearings
held during the 104th, 105th, 107th, and 108th Congresses and passed
a ban on partia-birth abortion in the 104th, 105th, and 106th
Congresses. These findings reflect the very informed judgment of the
Congressthat a partial-birth abortion is never necessary to preservethe
health of a woman, poses serious risks to a woman’s health, and lies
outside the standard of medical care, and should, therefore, be banned.

(14) Pursuant to the testimony received during extensive legidlative
hearings during the 104th, 105th, 107th, and 108th Congresses,
Congress finds and declares that:

(A) Partial-birth abortion poses serious risks to the health of a
woman undergoing the procedure. Those risks include, among
other things: An increase in a woman'’s risk of suffering from
cervical incompetence, a result of cervical dilation making it
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difficult or impossible for a woman to successfully carry a
subsequent pregnancy to term; an increased risk of uterine
rupture, abruption, amniotic fluid embolus, and trauma to the
uterus as a result of converting the child to a footling breech
position, a procedure which, according to a leading obstetrics
textbook, “there are very few, if any, indications for * * * other
than for delivery of a second twin”; and arisk of |acerations and
secondary hemorrhaging dueto the doctor blindly forcing asharp
instrument into the base of the unborn child’s skull while he or
she is lodged in the birth canal, an act which could result in
severe bleeding, brings with it the threat of shock, and could
ultimately result in maternal death.

(B) There is no credible medical evidence that partial-birth
abortions are safe or are safer than other abortion procedures. No
controlled studies of partial-birth abortions have been conducted
nor have any comparative studies been conducted to demonstrate
its safety and efficacy compared to other abortion methods.
Furthermore, there have been no articles published in
peer-reviewed journals that establish that partial-birth abortions
are superior in any way to established abortion procedures.
Indeed, unlike other more commonly used abortion procedures,
thereare currently no medical schoolsthat provideinstruction on
abortions that include the instruction in partial-birth abortionsin
their curriculum.

(C) A prominent medical association has concluded that
partial-birth abortion is “not an accepted medical practice”, that
it has* never been subject to even aminimal amount of the normal
medical practice development,” that “therelative advantages and
disadvantages of the procedure in specific circumstances remain
unknown,” and that “there is no consensus among obstetricians
about itsuse”. The association hasfurther noted that partial-birth
abortion is broadly disfavored by both medical experts and the
public, is “ethically wrong,” and “is never the only appropriate
procedure”.
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(D) Neither the plaintiff in Stenberg v. Carhart, nor the experts
who testified on hisbehalf, have identified a single circumstance
during which a partial-birth abortion was necessary to preserve
the health of a woman.

(E) The physician credited with developing the partial-birth
abortion procedure has testified that he has never encountered a
situation where a partial-birth abortion was medically necessary
to achieve the desired outcome and, thus, is never medically
necessary to preserve the health of a woman.

(F) A ban on the partial-birth abortion procedure will therefore
advance the health interests of pregnant women seeking to
terminate a pregnancy.

(G) In light of this overwhelming evidence, Congress and the
States have a compelling interest in prohibiting partial-birth
abortions. In addition to promoting maternal health, such a
prohibition will draw a bright line that clearly distinguishes
abortion and infanticide, that preserves the integrity of the
medical profession, and promotes respect for human life.

(H) Based upon Roev. Wade, 410 U.S. 113 (1973) and Planned
Parenthood v. Casey, 505 U.S. 833 (1992), a governmental
interest in protecting thelife of achild during thedelivery process
arises by virtue of the fact that during a partial-birth abortion,
labor isinduced and the birth process has begun. Thisdistinction
was recognized in Roe when the Court noted, without comment,
that the Texas parturition statute, which prohibited one from
killing achild “in a state of being born and before actual birth,”
was not under attack. This interest becomes compelling as the
child emerges from the maternal body. A child that iscompletely
born is afull, legal person entitled to constitutional protections
afforded a “person” under the United States Constitution.
Partial-birth abortions involve the killing of achild that isin the
process, in fact mere inches away from, becoming a “person”.
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Thus, the government has a heightened interest in protecting the
life of the partially-born child.

(1) This, too, has not gone unnoticed in the medical community,
where a prominent medical association has recognized that
partial-birth abortions are “ethically different from other
destructive abortion techniques because the fetus, normally
twenty weeks or longer in gestation, is killed outside of the
womb” . According to thismedical association, the** partial birth’
gives the fetus an autonomy which separates it from the right of
the woman to choose treatments for her own body”.

(J) Partia-birth abortion aso confuses the medical, legal, and
ethical duties of physicians to preserve and promote life, as the
physician acts directly against the physical life of achild, whom
he or she had just delivered, all but the head, out of the womb, in
order to end that life. Partial-birth abortion thus appropriates the
terminology and techniques used by obstetriciansin the delivery
of living children—obstetricianswho preserveand protect thelife
of the mother and the child—and instead usesthose techniquesto
end the life of the partially-born child.

(K) Thus, by aborting a child in the manner that purposefully
seeks to kill the child after he or she has begun the process of
birth, partial-birth abortion underminesthe public’ sperception of
the appropriate role of a physician during the delivery process,
and pervertsaprocessduring which lifeisbrought into theworld,
in order to destroy a partially-born child.

(L) The gruesome and inhumane nature of the partial-birth
abortion procedure and its disturbing similarity to the killing of
anewborn infant promotesacomplete disregard for infant human
life that can only be countered by a prohibition of the procedure.

(M) The vast majority of babies killed during partial-birth

abortions are alive until the end of the procedure. It is amedical
fact, however, that unborninfantsat this stage can feel pain when
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subjected to painful stimuli and that their perception of this pain
IS even more intense than that of newborn infants and older
children when subjected to the same stimuli. Thus, during a
partial-birth abortion procedure, the child will fully experience
the pain associated with piercing hisor her skull and sucking out
his or her brain.

(N) Implicitly approving such a brutal and inhumane procedure
by choosing not to prohibit it will further coarsen society to the
humanity of not only newborns, but all vulnerable and innocent
human life, making it increasingly difficult to protect such life.
Thus, Congress has a compelling interest in acting—indeed it
must act—to prohibit this inhumane procedure.

(O) For these reasons, Congress finds that partial-birth abortion
iIsnever medically indicated to preserve the health of the mother;
Is in fact unrecognized as a valid abortion procedure by the
mainstream medical community; poses additional health risksto
the mother; blurstheline between abortion and infanticidein the
killing of a partially-born child just inches from birth; and
confuses the role of the physician in childbirth and should,
therefore, be banned.

Pub. L. No. 108-105, § 2, Nov. 5, 2003, 117 Stat. 1201.

B. THE CONGRESSIONAL RECORD

A focused summary of the congressional record is appropriate. By way of an
introduction, | state theintended purpose of thissummary. Next, | describethelimits
of thissummary. Lastly, | describethe method | used to prepare the summary. After

that, | provide the summary in a narrative and tabular form.

The primary aim of the summary is to catalogue the informed and serious
medical opinionsof physiciansproviding information to Congressregarding theneed
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for and relative safety of the banned procedure for pregnant women. The overview
Is not intended to summarize other medical questions (like medical ethics) or the
views of other interested persons or groups (like patients and nurses). Nor is the
summary intended to address non-medical opinions (like legal arguments or the
morality of abortion), evenif the person who expressed such anon-medical view was
adoctor.

To beboth frank and critical, the otherwiselengthy record containsremarkably
little substantive information from physicians on either side regarding the need for
and safety of the banned procedure insofar as the health of pregnant women is
concerned. In fact, the record contains only a few statements of physicians who
appeared to have extensive and current surgical experience performing abortions.

Still further, and very troubling, the number of physicians who actually
appeared before Congress and testified® on any medical subject (as contrasted with
doctors who submitted unsworn letters or statements) was small. Inthisregard, and
excluding anesthesiol ogists and other physicians who testified primarily about fetal
pain, during the several years Congress considered this matter, only seven doctors
who dealt primarily with women’s health issues actually appeared before Congress
to givelivetestimony. Two opposed the ban, and five supportedit.* Asweshall see,

*When | use the word “testified,” | mean that a witness physically appeared
before Congress and was recognized as a witness by the presiding officer, and the
witness then spoke orally and was subject to questioning. That said, it does not
appear that Congress administered an oath to any of the witnesses who “testified.”

“The seven doctors who testified on women’s health were: (1) Courtland
Robinson, who opposed the ban; (2) Pamela Smith, who supported the ban; (3) Mary
Campbell, who opposed the ban; (4) Nancy Romer, who supported the ban; (5)
Curtis Cook, who supported the ban; (6) Kathi Aultman, who supported the ban; and
(7) Mark Neerhof, who supported the ban.
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while the two who opposed the ban had relevant abortion experience, the five who
supported it had no such experience.

Interestingly, thereisafair amount of medical information from doctors about
whether pain medications given to the pregnant woman during the banned procedure
causefetal death, whether fetusesare physiol ogically capabl e of receiving the stimuli
that would cause a pain response in human beings, and whether human fetuses
perceive pain in the same sense that human beings perceive pain. While these fetal -
anesthesiaquestionsare not directly pertinent to the case-dispositivelegal questions,
for the sake of completeness, | have nevertheless included a summary of them.

| should also make four things clear regarding this summary. That is:

* | did not consider certain portions of the record sufficiently helpful or
trustworthy so as to warrant inclusion in the summary. For example, |
attempted to avoid cumulative materials, and although | carefully
reviewed them, | did not summarize statements or letters from
physicianswhich are conclusory in nature or which state primarily legal
or moral views. Nor have | summarized partial transcripts of judicial
hearings or trials purporting to describe the views of a doctor unless it
appeared that all of the doctor’ s testimony on the pertinent subject was
included in the congressional record at that spot. Inthat samevein, and
as contrasted with scientific papers or statements clearly subscribed to
by a physician, in most cases, and with one exception regarding Dr.
Hern, | have not summarized mediaor third-party accountsinserted into
the record purporting to quote or describe the views of a physician.
Furthermore, | have summarized only the statements of the two leading
national medical associations—that is, the American Medical
Association (AMA) and the American College of Obstetricians and
Gynecol ogists (ACOG)—regarding substantive medical questions, but
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only to the extent the statements reflected the considered medical
opinion of such groups after an apparent professional inquiry. | did not
summarize the policy views of these or other associations.® To be
precise, and seeking to avoid acumul ative and redundant description of
the record, | have not recounted the views of other national or state
medical organizations(likethe American Medical Women’ sAssociation
or the CaliforniaMedical Association). For the samereason, | have not
recounted the views of affiliates of medical associations (like the state
sections of ACOG). Similarly, and also because they were primarily
formed to lobby for or against abortion legidation, | have not
summarized “form” letters bearing multiple signatures from groups of
physicians, such as*Physicians' Ad Hoc Coalitionfor the Truth” (which
supported the ban) or “Physiciansfor Reproductive Choice and Health”
(which opposed the ban).

Redundant statements by the same physicians are generally not
summarized more than once even if the physician appeared at, or
submitted information to, several different congressional hearings.

°For an example of why the policy views of the AMA on this subject are
suspect, see Booz-Allen & Hamilton, Management Audit of the American Medical
Association Decision-Making Processes (October 13, 1998), found in the 2003

hearing record. (Ct.'s Ex. 9, a 261-64 & 267.) This highly critical report was
prepared for and at the direction of the AMA and studied the AMA’s support of the
Partial-Birth Abortion Ban Act of 1997. (Ct.’sEx. 9, at 246.) In the end, the report
concludesthat “the combined effect of AMA policieswasto allow the most critical,
controversial, and high-visibility policy issues to be addressed using the least
democratic, least researched, and least systematic decision-making process.” (Ct.’s
Ex. 9, at 267.)
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Senator Frist,° Congressman Weldon, and Congressman Burgess
supported the ban and spoke in favor of it in the floor debates. (Def.’s
Ex. 517, at S3457-59 (statement of Sen. Frist); Def.’SEx. 520, at H4918
(statement of Rep. Burgess); Def.’s Ex. 520, at H4938 (statement of
Rep. Weldon); Def.’s Ex. 523, at S12947-48 (statement of Sen. Frist).)
They were trained as physicians. However, because these men were
acting as members of Congress and were properly pursuing their
political duties, as contrasted with independent doctors giving their
views to Congress on purely medical questions, | will not further
summarize the views of these physician-legislators regarding the ban.

Because of the imprecise method Congress uses to index and record
information, it isdifficult, at best, to locate in thisrecord each pertinent
utterance of aphysician. For example, and asdescribed morefully later,
critical information submitted by one of the doctors who pioneered use
of the banned procedure (Dr. McMahon) was not indexed in the
pertinent congressional record as being from a physician. Therefore,
and athough | have spent a great deal of time reviewing the
congressional record, | may have overlooked the views of a physician.
If s0, it was inadvertent.

There are seven three-ring notebooks that comprise the bulk of the legislative
record. At the beginning of the case, Mr. Ashcroft’s able counsel provided me with
these books and represented that they contained most of the congressional record
pertinent to this case. Those books have been received in evidence as Court’s
Exhibits 4 through 10. Later, during the trial, the parties agreed that | should also
consider certain floor debates that had not been included in the notebooks. Those

®Senator Frist was the Majority Leader in the Senate when the ban passed in
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debates appear in Defendant’ s Exhibits 502 through 523, which were also received
in evidence. Following thetrial, and during aperiod in which | alowed the parties
to expand their record, they agreed to admission into evidence of Defendant’s
Exhibits 893 through 902, which added indexes and additional floor debates to the
trial record. Theseexhibits(Ct.’sExs. 4-10, Def.’ sEx. 502-523, and Def.’ sExs. 893-
902 ) form the basis for the summary.

Regardingthecongressional record whichwasreceivedin evidence, Appendix
| to thisopinion givesthe exhibit number, acorresponding citation in Bluebook form
to the record which comprisesthe exhibit, and, when available, aWestlaw citation to
the record which comprisesthe exhibit. Thus, the congressional record presented to
me can more easily be located by the reader in alibrary or online by reference to
Appendix I.

In most instances, the reference to a “page’ in the summary pertains to the
printed page number of the record (typically, but not always, found on the top of the
page) that issummarized. Sometimes, and particularly when aprinted page number
IS not available, atypewritten page number will be referenced. Onceagain, in order
to avoid a cumulative presentation, not every page in the record where a doctor may
have expressed some view is referred to in this summary.

The“date’ referencein the summary pertainsto the date of the hearing, debate
or theissuance of thereport, and not necessarily the date of adoctor’ sstatement. The
“name” reference in the summary pertains to the physician or, infrequently, to a
record keeper or to more generalized information.

The foregoing explained, | proceed next to the summary. First, | present a

narrative summary. In Appendix |1 to thisopinion, | also provide atabular summary
for quick reference.
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Court’s Exhibit 4; “1995 House Hearings’; Page: 15-21; Date: June 15, 1995;
Name: Martin Haskell, M .D.

Dr. Haskell performed abortionsin an outpatient clinic setting, and he claimed
to be one of the first doctors to use a variant of the procedure that the legislation
would ban. Hedid not testify, but acopy of his professional paper entitled “Dilation
and Extraction for Late Second Trimester Abortion” presented to the National
Abortion Federation Risk Management Seminar on September 13, 1992, was added
totherecord. Therearehandwritten notations and underlining onthe articlethat are
not from Dr. Haskell.

The paper contains adescription of the*how, when, where, what, and why” of
Dr. Haskell’ s procedure. In particular, Dr. Haskell described the procedure, giving
the following details:

DESCRIPTION OF DILATION AND EXTRACTION METHOD

Dilation and extraction takes place over threedays. Inanutshell,
D& X can be described as follows:

Dilation

MORE DILATION

Real-time ultrasound visualization
Version (as needed)

Intact extraction

Fetal skull decompression
Removal

Clean-up

Recovery
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Day 1 - Dilation

The patient is evaluated with an ultrasound, hemoglobin and Rh.
Hadlock scales are used to interpret all ultrasound measurements.

In the operating room, the cervix is prepped, anesthetized and
dilated to 9-11 mm. Five, six or seven large Dilapan hydroscopic
dilators are placed in the cervix. The patient goes home or to a motel
overnight.

Day 2 - More Dilation

The patient returns to the operating room where the previous
day’s Dilapan are removed. The cervix is scrubbed and anesthetized.
Between 15 and 25 Dilapan are placed inthecervical canal. The patient
returns home or to a motel overnight.

Day 3 - The Operation

The patient returns to the operating room where the previous
day’s Dilapan are removed. The surgical assistant administers 10 U
Pitocin intramuscularly. The cervix is scrubbed, anesthetized and
grasped with atenaculum. The membranes are ruptured, if they are not
aready.

The surgical assistant places an ultrasound probe on the patient’s
abdomen and scans the fetus, located the lower extremities. This scan
provides the surgeon information about the orientation of the fetus and
approximate location of the lower extremities. The tranducer is then
held in position over the lower extremities.

The surgeon introduces alarge grasping forceps, such asaBierer
or Hern, through the vaginal and cervical canals into the corpus of the
uterus. Based upon hisknowledge of fetal orientation, he movesthetip
of the instrument carefully towards the fetal lower extremities. When
the instrument appears on the sonogram screen, the surgeon is able to
open and closeits jaws to firmly and reliably grasp alower extremity.
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The surgeon then applies firm traction to the instrument causing a
version of the fetus (if necessary) and pulls the extremity into the
vagina.

By observing the movement of thelower extremity and version of
the fetus on the ultrasound screen, the surgeon is assured that his
instrument has not inappropriately grasped a maternal structure.

With alower extremity in the vagina, the surgeon useshisfingers
to deliver the oppositel ower extremity, thenthetorso, the shouldersand
the upper extremities.

The skull lodges at the internal cervical os. Usually thereis not
enough dilation for it to pass through. The fetusis oriented dorsum or

spine up.

At this point, the right-handed surgeon slides the fingers of the
left hand along the back of the fetus and “hooks’ the shoulders of the
fetuswiththeindex and ring fingers (palm down). Next heslidesthetip
of the middle finger along the spine towards the skull while applying
traction to the shoulders and lower extremities. The middle finger lifts
and pushes the anterior cervical lip out of the way.

While maintaining this tension, lifting the cervix and applying
traction to the shoulders with the fingers of the left hand, the surgeon
takesapair of blunt curved Metzenbaum scissorsin theright hand. He
carefully advances the tip, curved down, along the spine and under his
middle finger until hefeelsit contact the base of the skull under thetip
of hismiddle finger.

Reassessing proper placement of the closed scissorstip and safe
elevation of the cervix, the surgeon then forcesthe scissorsinto the base
of the skull or into the foramen magnum. Having safely entered the
skull, he spreads the scissors to enlarge the opening.

The surgeon removes the scissors and introduces a suction
catheter into this hole and evacuates the skull contents. With the
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catheter still in place, he applies traction to the fetus, removing it
completely from the patient.

Thesurgeonfinally removesthe placentawithforcepsand scrapes
the uterine walls with alarge Evans and a 14 mm suction curette. The
procedure ends.

Recovery

Patients are observed a minimum of 2 hours following surgery.
A pad check and vital signs are performed every 30 minutes. Patients
with minimal bleeding after 30 minutes are encouraged to walk about
the building or outside between checks.

Intravenous fluids, pitocin and antibiotics are available for the
exceptional times they are needed.

(Id. at 17-19.)

Note that Haskell only caused a “version” of the fetus “if necessary.” (Id. at
18.) Inother words, if thefetus presented “feet-first” in the uterus, then manipulation
of the fetus to a “feet-first” presentation in the uterus was not needed. In that case,
and using asingle passinto the uterus, the fetal body was pulled “feet first” through
the cervix until the skull, which is normally too large to pass, lodges against the
interior portion of the cervical canal.

In the paper, Haskell stated that he had “performed over 700 of these
procedures with alow rate of complications.” (Id. at 15.) Haskell ended his paper
by stating: “In conclusion, Dilation and Extraction is an alternative method for
achieving late second trimester abortions to 26 weeks. It can be used in the third
trimester. Among itsadvantagesarethat itisaquick, surgical outpatient method that
can be performed on a scheduled basis under local anesthesa. Among its
disadvantages are that it requires a high degree of surgical skill, and may not be
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appropriate for afew patients.” (Id. at 21.) The copied article (at this point in the
record) does not contain Dr. Haskell’ s footnotes.

Court’sExhibit 4; “1995HouseHearings’; Page: 39-62; Date: June 15, 1995;
Name: Pamela Smith, M.D.

Dr. Smith did not claim to do abortions. At the time she testified, she wasthe
Director of Medical Education at Mt. Sinai Hospital. She was board-certified in
obstetrics and gynecology. She testified as the president-elect of the American
Association of Pro-Life Obstetricans and Gynecol ogists. She stated that the“partial-
birth abortion” procedure is like an intentional breech delivery and that type of
delivery isdangerous. Shealso stated that: “ Although the defenders of thistechnique
proclaim that it is safe, they have not substantiated these clams.” (Id. at 43.)

Dr. Smith concluded:

Today, partial-birth abortions are being heralded by someas safer
alternativesto D& E. But “advances’ in thistype of technology do not
solve the problem . . . they only compound it. In part because of its
similarity to obstetrical techniquesthat aredesignedto saveababy’slife
and not to destroy it, this procedure produces a moral dilemmathat is
even more acute than that encountered in dismemberment techniques.
The baby isliteraly inchesfrom being declared alegal person by every
state in the union. The urgency and seriousness of these matters
therefore require appropriate legidative action.

(Id. at 44.)

Attached to Dr. Smith’s presentation are letters from Watson Bowes, M.D., a
fetal and maternal medical health professor (see below for his summary), stating that
he believed the fetus is alive at the time the banned procedure is performed and
attesting to the accuracy of certain drawings. (Id. at 46-47.) Also attached to Dr.
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Smith’s presentation is a copy of Chapter 25 from Williams Obstetrics entitled
“Techniques for Breech Delivery.” (Id. at 48-62.) The textbook chapter does not
pertain to abortion.

Court’sExhibit 4; “1995House Hearings’; Page: 63-67; Date: June 15, 1995;
Name: J. Courtland Robinson, M.D.

Dr. Robinson had been performing abortions, including second-trimester
abortions, for about 40 years. A former medical missionary in Korea, Dr. Robinson
was a full-time faculty member at Johns Hopkins University School of Medicine
Department of Gynecology and Obstetrics and held a joint appointment with the
Johns Hopkins School of Hygiene and Public Health.

Dr. Robinson acknowledged that during a standard D& E abortion, an intact
fetusis sometimesremoved, but “[i]n no caseispain induced to thefetus.” (Id. at 66.)
Dr. Robinson stated that the legislation would ban standard D& E abortions because
doctors “would not undertake [such] a surgery if they were legally prohibited from
completing it in the safest and most effective way, according to their professional
judgment.” (Id. at 66.) The implication of that statement is that sometimes it is
necessary to deliver the fetus intact to perform the safest method of abortion. Dr.
Robinson concluded that the law would interfere with his obligation to select “the
most appropriate surgical technique—using my expertise, developed over years of
experience and training, to determine what method is safest . . . .” (Id. at 67.)

Court’sExhibit 4; “1995HouseHearings’; Page: 67-71; Date: June 15, 1995;
Name: Robert J. White, M.D.

Dr. Whitedid not perform abortions. Hewasan “academic neurosurgeon” and

aprofessor of surgery at the Case Western Reserve University. (Id. at 69.) The doctor
was of the opinion that a fetus subjected to the banned procedure at 20 weeks of
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gestation and beyond is sufficiently advanced in neurostructural organizational
development to feel pain.

L ater inthehearing, an articleentitled “ Neonatal Pain Management,” authored
by Constance S. Houck, M.D. (whose background is not included with the article),
was added to the record. (Id. at 81.) As pertinent here, thisjournal article states that
“[t]here is substantial evidence to show that development of the physiologic
mechanisms and pathways for pain perception takes place during late fetal and
neonata lifef,]” and that “[c]utaneous sensory perception . . . spreads to include all
cutaneous and mucous surfaces by the 20" week.” (1d.)

Court’s Exhibit 4; “1995 House Hearings’; Page 104-107; Date: June 15,
1995; Name: Watson A. Bowes, Jr., M.D.

Dr. Bowes was described as “an internationally recognized authority on
maternal and fetal medicine” and “a professor of both obstetrics/gynecology and
pediatrics’ at the University of North Carolina.” (Id. at 107.) Therewasnoindication
that Dr. Bowes performed abortions.

In a letter addressed to Chairman Canady, Dr. Bowes made the following
points: (1) the language of the bill accurately described the procedure sought to be
banned (specifically including those performed by Drs. Haskell and McMahon) (id.
at 104-05); (2) although he had never witnessed the procedure, Dr. Bowes believed
that the fetusis alive until the brain matter isremoved (id. at 105); (3) althoughitis
true that the analgesic given to the mother will reach the fetus and presumably
provide sometypeof painrelief, the extent to which such relief is provided would be
very difficult to document (id. at 106); (4) thedrawingsused by Congressman Canady
and others to depict the banned procedure were accurate (id.); (5) banning the

'Dr. Bowes also testified at the trial in this case.
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procedure would not prevent doctors from reducing fluid from the brain of the fetus
inthe case of an abnormality if theintent wasto deliver aliving infant (id. at 106-07);
and (6) the viability of preterm infants varies widely, earlier statistics are outdated,
and, as an example of more recent statistics, at 24 weeks of gestation, survival varies
from alow of 10 percent to a high of 57 percent. (Id. at 107.)

Court’'sExhibit 4; “1995HouseHearings’; Page: 108-21; Date: Junel5, 1995;
Name: James McMahon, M .D.

The description of a very important document in the congressional record is
curiously inaccurate. Itisentitled: “Appendix 3-Letter, With Enclosure, Dated June
8, 1995, to Keri D. Harrison,® Assistant Counsel, Subcommittee on the Constitution,
From Eve Surgical Centers Medical Corp.”( Id. at (111) & 108.) Whilethe signature
Is somewhat difficult to read, and although it is written on letterhead bearing the
name of Eve Surgical Centers Medical Corp., the handwritten letter was signed by
“JmMcMahon.” (Id. at 108.) Of course, Dr. McM ahon was one of the pioneers of
the banned procedure.

According to published sources, until his death in October of 1995, Dr.
McMahon was the medical director of Eve Surgical Centers. Robert W. Lee, The
Partial Birth “Choice” (April 15, 1996), available at http://www.thenewamerican.
com/tna/1996/vo12n0o08/vo12no08_partialbirth.ntm (last accessed June 17, 2004).
After his death, the material, described as being from “Eve Surgical Centers,” was
explicitly attributed to Dr. McMahon when an opponent of the procedure testified.
(Ct’s Ex. 5, Test. Dr. Smith, at 82.) Some five years later, Congressman Canady
specifically attributed thismaterial to Dr. McMahonin abrief Mr. Canady and others
submitted to the Supreme Court in Stenberg v. Carhart, 530 U.S. 914 (2000). (Br.

®Harrison is listed in the record as Assistant Counsel to the Majority. (1d. at
(11).)
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Amici Curiae Rep. Canady & Other Members of Congress Supp. Pet’rs, 2000 WL
228464 (Feb. 28, 2000).)° 1, therefore, find and conclude that the material | next
summarize was authored by Dr. McMahon, but inaccurately described by the House
Judiciary Committee in its published records.

In part, Dr. McMahon’s letter stated that the “additional material concerns
technical mattersregarding the surgery (intact D& E), fetal and maternal indications,
blood loss, and major complications.” (Ct.'s Ex. 4, at 108."°) The enclosure to the
letter was a 13-page typewritten analysis (including charts, graphs, and statistics) of
data derived from numerous “intact D& E” procedures performed by Dr. McMahon.
(Id. at 109-21.)

Among other things, the data presented by Dr. McMahon showed that: (1) in
his practice, as the length of gestation increased, the number of fetuses exhibiting
significant fetal abnormalities also increased (id. at 109); (2) out of 2,000 “intact
D&E” procedures, 5 women suffered major complications, but all survived (id. at
118-19); (3) blood loss increased with gestational age, but not substantially (id. at
120); and (4) atable was presented providing ageneral guide for surgeons asto the

°Contrary to the way the information is described and indexed in the
congressional record, where no reference is made to Dr. McMahon as being the
author, Mr. Canady’s brief describes the information this way: “Appendix 3—L etter
from JimMcMahon, M.D. to Keri Harrison (assistant counsel, Subcommittee on the
Constitution) (June 8, 1995) (attaching charts of “Fetal Indications’ for abortions he
performed).” (Br. at 9.)

°In the letter, Dr. McMahon also inquired about protocol when testifying.
(Ct.’sEx. 4, at 108.) However, and perhaps because he died soon thereafter of cancer
(Ct’s Ex. 5, a 102), the record does not reflect that Dr. McMahon ever appeared
before Congress.
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average amount of cerebral spinal fluid that should be removed from the fetus before
intact delivery of the calvarium (skullcap) can be expected. (Id. at 121.%)

Court’s Exhibit 5; “1995 Senate Hearings’; Page: 5-12; Date: November 17,
1995; Name: Martin Haskell, M .D.

Asprevioudly indicated, Dr. Haskell performsabortions, and hewasapparently
one of the first doctors to use the procedure that the legisiation bans. He did not
testify at these Senate hearings, but, as before the House, acopy of his paper entitled
“Dilation and Extraction for Late Second Trimester Abortion,” presented to the
National Abortion Federation Risk Management Seminar on September 13, 1992, was
added to the record. Unlike the House version, this copy of the paper contains Dr.
Haskell’ sfootnotes. (Id. at 12.)

As noted, Haskell did not testify. His counsel advised the Senate that Dr.
Haskell would not testify because he feared for his safety. (1d. at 15.) Among other
things, counsel claimed that oneof Dr. Haskell’ sclinicshad been firebombed.* (1d.)

“n thetrial of this case, a paper presented on April 2, 1995, to the National
Abortion Federation, prepared by Dr. McMahon and entitled, “Intact D& E, The First
Decade,” was received in evidence as Plaintiff’s Exhibit 64. This paper explainsin
very great detail Dr. McMahon’ s experience in performing the procedure he called
“intact D& E” from June of 1983 through February 1995. The paper indicated that he
would sometimes convert the fetus to afootling breech and sometimes take the fetus
as he found it depending upon whether there was a “Longitudinal lie, calvarium
presentation” (head first), “Longitudinal lie, breech presentation” (feet first), or
“Transverse/obliquelie, various presentations’ (at an angle or sideways). (Ex. 64, at
CHO0000501-02.) That paper will bediscussed inmoredetail inalater portion of this
opinion. It doesnot appear, however, that Congress gave thisimportant paper much,
if any, consideration.

“In preparing for the trial of this case, there was credible evidence presented
to me under seal that showed one of the plaintiffs’ withesses had been subjected to
extreme forms of violence because of his or her abortion practices.
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Court’s Exhibit 5; “ 1995 Senate Hearings’; Page: 28-51; Date: November 17,
1995; Name: Martin Haskell, M .D.

This part of the record contains Dr. Haskell’s testimony at the preliminary
injunction hearing in Women's Medical Professional Corp. v. Voinovich, an Ohio
federal case. It appearsto contain the entire direct, cross, and redirect examination
of Dr. Haskell asto his use of the banned procedure. It also includes questions put
to the doctor by the presiding federal judge.

Among other things, Dr. Haskell testified that: (1) he used the banned
procedure after the 20" week (id. at 41); (2) he had complications of 2 per 1,000 for
the standard D& E during the relevant time (id.); (3) he had no complicationsin the
1,000 banned procedures that he performed during the relevant time (id. at 41-42);
(4) he believed that “there’s an enormous advantage to the woman” by using the
banned procedure rather than a standard D&E (id. at 47); and (5) in response to
guestioning by thejudge, Dr. Haskell explained why he thought the banned procedure
was far better and, condensed, he gave these three reasons: (a) it minimizes trauma
to the uterus; (b) it minimizes blood loss; and () it shortenssurgical time. (1d. at 50.)
Dr. Haskell, who had previously been board-certified but who was not board-certified
at the time of his testimony,*® stated that he learned the banned technique from Dr.
McMahon, who Haskell regarded “as an expert amongst the peer of physicians that
regularly perform abortions. [McMahon is] regarded as someone to whom the most
difficult cases go.” (Id. at 45.)

Haskell had been board-certified in family practicefor seven years, but when
his practice evolved into a speciality abortion practice, he did not renew his
certification. (Id. at 31-32.)
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Court’s Exhibit 5; “1995 Senate Hearings’; Page: 99-101, 122-23, 153-54, 222-
24, Date: November 17, 1995; Name: Mary Campbell, M.D.

Dr. Campbell wasthe Medical Director of Planned Parenthood of M etropolitan
Washington. Shewasafellow of the American College of Obstetricsand Gynecol ogy
and held amaster’ sdegreein public health from Johns HopkinsUniversity. | presume
Dr. Campbell performed abortions based upon her directorship of an abortion clinic
and (as discussed below) her observations of Dr. McMahon's abortion practice.

Dr. Campbell spent the summer of 1995 observing Dr. McMahon perform the
banned procedure. When shewas questioned by Senator Specter, Dr. Campbell stated
that: (1) she had observed 10 of the banned procedures; (2) all of the fetusesinvolved
in those procedures had serious defects (such as a single-chambered heart); and (3)
none of the fetuses would have survived outside the womb. (Id. at 122-23.)

According to Dr. Campbell, the ban “outlaws the safest way of ending athird
trimester pregnancy[,]” and the prohibited technique “is a safe procedure—safer than
induction, far safer than hysterotomy.” (1d. at 103.) From Campbell’s point of view,
the benefits of the banned procedure to the mother include decreased dilation of the
cervix and decreased risk of cervical lacerations. (1d. at 102.)

L ater inserted into the record, asapart of the questioning of Dr. Campbell, was
a July 1985 professional paper entitled “Morbidity and Mortality from Second-
Trimester Abortions,” authored by David A. Grimes, M.D., and Kenneth F. Schulz,
M.B.A., published in the Journal of Reproductive Medicine. (Id. at 125-34.) Based
upon an analysis of statistics compiled from 1972 to 1981, the authors concluded that
the “D&E [method] appears to be the safest method of second-trimester abortion
available in the United States.” (l1d. at 125 (abstract).)
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Dr. Campbell also clarified an earlier “fact sheet” prepared by her which stated
that the fetus died in the womb during the banned procedure due to anesthesia. Dr.
Campbell told Senator Abraham that she no longer believed “the fetus dies of an
overdose of anesthesia given to the mother intravenoudly.” (ld. at 153.) While she
continued to believethat spontaneousfetal respiration or movement was not observed
in the 2,000 or so times the banned procedure was performed by Dr. McMahon, and
this led her to believe that the fetus was not in pain and was, perhaps, dead, Dr.
Campbell admitted that she did know the precise timing or mechanism of death. (1d.)

Court’sExhibit 5; “ 1995 SenateHearings’; Page: 107-08, 225; Date: November
17,1995; Name: Norig Ellison, M.D.

Dr. Ellison testified as the president of the American Society of
Anesthesiologists. His association took no position on the appropriateness of any
abortion procedure (including the banned procedure) and he did not appear to speak
for or against the legislation. He did not claim to do abortions.

Dr. Ellison stated that he and his association disagreed with Dr. Haskell to the
extent Haskell had said that anesthesia caused fetal demise or fetal brain death.

Although it is certainly true that some general anagesic
medi cations given to the mother will reach thefetusand perhaps provide
some pain relief, it is equally true that pregnant women are routinely
heavily sedated during the second or third trimester for the performance
of avariety of necessary surgical procedures[other than abortion], with
absolutely no adverse effect on thefetus. . . .

(Id. at 108.)



Court’s Exhibit 5; “1995 Senate Hearings’ ; Page: 144-46; Date: November 17,
1995; Name: Dru Elaine Carlson, M.D.

Dr. Carlson wasthe Director of Reproductive Geneticsand aperinatologist and
geneticist at Cedars-Sinai Medical Center in Los Angeles. She was also an assistant
professor at the UCLA School of Medicine.

Dr. Carlson did not perform abortions, but advised women carrying abnormal
fetuses in the second trimester about the nature and severity of the abnormality. If a
woman wished to consider termination of her pregnancy because of a serious fetal
abnormality, Dr. Carlsonreferred her patient to Dr. McM ahon because of his“unusual
expertise in the termination of late in gestation flawed pregnancies.” (Id. at 144.)
Among other things, Dr. Carlson stated:

The usual type of termination of pregnancy is a traumatic stretching of
the cervix that then increases a woman's chance for infertility in the
future. The procedure that is up for “banning” allows very passive
dilatation of the cervix and alows gentle manipulation to preserve the
very much desired fertility of these distraught women.

(d.)

Court’s Exhibit 5; “1995 Senate Hearings’; Page: 109-112, 156-57, 227-29;
Date: November 17, 1995; Name: Nancy G. Romer, M .D.

Dr. Romer was a board-certified obstetrician and gynecol ogist and afellow of
the American College of Obstetrics and Gynecology. Shewasaclinical professorin
the Department of Obstetricsand Gynecol ogy at Wright State University and chairman
of the department of obstetrics and gynecology at ahospital in Dayton, Ohio, acity in
which Dr. Haskell practices. Dr. Romer did not claim to do abortions. However, at
her hospital there were physicians who did medically required second-trimester
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abortions and Dr. Romer testified that those physicians did not use the banned
procedure. (Id. at 156-157.)

Dr. Romer stated that from her review of theliterature, “[t]hereissimply no data
anywhere in the medical literature in regards to the safety and efficacy of this
procedure.” (Id. at 111.) “Since these procedures are currently being done in an
outpatient clinic there is no ongoing peer review of either the procedure or the
physician performing it.” (Id.) She emphasized that “[i]f this procedure offered
significant advantages over other termination procedures, and if there were no safe
aternatives, therewould be more physicians performingit. Instead thereareonly two
clinics to my knowledge performing this procedure on aroutine basis.” (Id.)

Court’s Exhibit 5; “1995 Senate Hearings'; Page: 75-83, 214-21; Date
November 17, 1995; Name: Pamela E. Smith, M .D.

Dr. PamelaSmith, who did not claimto do abortions, testified beforethe House.
| have earlier summarized her background and testimony. Her testimony before the
Senatewassimilar. But, intwo areas, she expanded upon her viewsthat the procedure
should be banned.**

Dr. Smith described in greater detail why she believed the banned procedure,
mimicking (she thought) anintentional breech delivery, was medically inappropriate.
In particular, she was concerned that the procedure, since it requires substantial
dilation of the cervix over several days, takestoo long and shewasal so concerned that
the procedure could puncturethe cervix and the uterus, resulting in massive blood loss
and possibly death. (Id. at 77-78.)

14She also submitted two letters to the Senate in December of 1995.
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Apparently unaware that he submitted a detailed statement to the Senate
opposing the ban and listing the potential benefits of the banned procedure, Dr. Smith
referred to and relied upon part of a newspaper account that allegedly quoted Warren
Hern, M.D. Dr. Smith said the following about Dr. Hern’s views:

It is also noteworthy that even leading authorities on late-term
abortion methods have expressed the gravest reservationsregarding this
technique. Consider, for example, this excerpt from an article in the
November 20 edition of American Medical News, the official newspaper
of the American Medical Association.

“l have very serious reservations about this procedure,” said
Colorado physician Warren Hern, M.D., the author of Abortion Practice,
the nation’s most widely used textbook on abortion standards and
procedures. Dr. Hern specializes in late-term procedures *** [O]f the
procedurein question hesays, “Youreally can’'t defend it. I’mnot going
to tell somebody else they should not do this procedure. But I’'m not
goingtodoit.”

Dr. Hern's concerns center on claims that the procedure in late-
term pregnancy can be safest for the pregnant woman and that without
this procedurewomenwould havedied. “1 would dispute any statements
that thisisthe safest procedure to use,” he said.

Turning the fetus to a breech position is “potentially dangerous,”
he added. “You have to be concerned about causing amniotic fluid
embolism and placental abruption if you do that.”

Dr. Hern said he could not imagine a circumstance in which this
procedure would be safest. He did acknowledge that some doctors use
skull-decompression techniques, but he added that in those cases fetal
death has been induced and the fetuswould not purposely berotated into
a breech position.

(Id. at 81.)
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Dr. Smith also attacked two of the statistics provided by Dr. McMahon to the
Houseearlier in 1995. Shethought that McMahon’ s datatended to show that in 33%
of 175 cases the women were already suffering from medical problems that were
“contraindications” for use of the banned procedure as opposed to justifications for
use of the procedure. (Id. at 82.) She also believed that in 22% of 175 cases the
medical problems the women suffered from prior to the procedure (such as
depression), and which allegedly persuaded Dr. M cMahonto usetheprocedure, would
have existed after the procedure—thus, the procedure was not needed to address the
medical problem. (1d.)

Court’sExhibit 5; “1995 SenateHearings’; Page: 1-17 of “Errata” (thelast 10
pages® of the exhibit); Date: November 17, 1995; Name: Warren Martin Hern,
M.D.

Dr. Hern performed outpatient abortions at his clinic in Colorado since 1975.
He held both amaster’ sand aPh.D. degreein public health in addition to his medical
degree. He served as Chief, Program Development and Evaluation Branch, Family
Planning Division, Office of Health Affairsin the Office of Economic Opportunity,
Executive Office of the President, Washington, D.C. He was an assistant clinical
professor at the Department of Obstetrics and Gynecology at the University of
Colorado Health Sciences Center. He was the author of aleading medical textbook
on abortion and numerous other books and professional papers on abortion.

This document was not separately paginated by the Senate. Morever, it was
photocopied and placed into the record in a reduced, duplex form. In contrast, the
document itself was paginated by Dr. Hern, and contains 17 pages. Since the
congressional record contains no page numbers, citations in the text refer to Dr.
Hern's typewritten page numbers which appear on the top of the document.
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Another version of Dr. Hern's statement appears in Court’s Exhibit 5 at 242-
255. The“errata’ noteto theversion | summarize givesthefollowing explanation for
the two statements:

The following prepared statement of Warren M. Hern, M.D., M.P.H.,
Ph.D., replacesthe printed version of hisstatement on pages 242 through
255 of the Senate Judiciary hearing entitled “Partial-Birth Abortion Ban
Act of 1995", S. Hrg. 104-260, Serial No. J-104-54, held on November
17, 1995, which was inadvertently inserted in the record.

(Ct.’sEx. 5, “Errata’ at first unnumbered page following printed cover sheet.)

In the beginning of his paper, Dr. Hern noted that he had been asked to testify
in person by Senators Hank Brown and Ben Nighthorse Campbell. However, Dr.
Hern stated (without further explanation) that “I was not permitted to testify in person
...."(Id. at 1.) Therefore, Dr. Hern requested that his written statement “be entered
into the record as per the requests by Senators Brown and Campbell.” (1d.)

At the hearing, Senator Brown confirmed “that Dr. WarrenHernishere|,]” and
“[h]e had asked to testify . . ..” (Ct.’sEx. 5, at 150.) Senator Hatch responded that
“[t]hat isthe first time | have heard that he wanted to testify.” (Id.) Senator Brown
asked Senator Hatch “if [Dr Hern] has observations or reactionsto our discussions, if
| might be allowed to insert those in the record[,]” and Senator Hatch responded:
“Sure; we would be happy to.” (1d.)

Among other things, Dr. Hern made the following pointsin his paper: (1) the
history of the banned procedure may date back as far as 1,950 years, and it is “not a
new idea’ (Ct.’sEx. 5, “Errata,” at 4-5); (2) “maneuversdescribed by the sponsors [ of
the law banning the procedure] are followed by attending physicians throughout the
nation when the safety of the woman having the abortionisat issue” (id. at 6); (3) Dr.
Hern used a variation of the banned procedure, but he first induced fetal death in the
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uterus by injection and “[i]n the case of a breech presentation of a dead fetus, the
[banned method] is routinely followed” (id. at 6); (4) Dr. Hern believed that the
“possible advantages’ to the banned procedure include “a reduction of the risk of
perforation of the uterug,]” and it “eliminates the risk of embolism of cerebral tissue
into the woman’ s blood stream[,]” acomplication which “can be almost immediately
fatal” (id. a 7); (5) while fetuses have enough neurological development to permit
reflexes, “[i]nterpretation of these reflexes as ‘pain’ is highly misleading” (id. at 8);
(6) fewer than 500 abortions are performed after 26 weeks, “[t|he majority of thoseare
now performed by [Dr. Hern or one of his] medical colleagues],]” and “[t]hese
abortions are almost always performed for the most tragic reasons of severe fetal
anomaly, genetic disorder, or immediate risk to the woman’s life” (id. at 8); (7) “a
woman isten or moretimeslikely to dieif she carries a pregnancy to termthan if she
has an abortion[,]” and, in particular, a late-term abortion is “safer in terms of
mortality risk than carrying apregnancy toterm” (id. at 12); and (8) in 2 studieswhere
the data was derived from his clinical practice and his variant of the procedure was
followed, the complication ratesfor abortion werevery low, that is, when the average
length of pregnancy was 23 weeks, the major complication rate was less than 1% (1
out of 124) and when pregnanciesranged from 13 to 25 weeks, the major complication
rate was 0.3% (3 out of 1,001). (Id. at 12-13.)

Defendant’s Exhibit 901; “Fall of 1995 Senate Debate”; Page: S17890; Date:
December 4, 1995; Name: JamesR. Schreiber, M.D.

Dr. Schreiber was professor and head of obstetrics and gynecology at the
Washington University Medical Center in St. Louis, Missouri. Dr. Schreiber did not
claim to perform abortions. He was responding to written questions from Senator
Simon.

He opposed the ban. He thought the procedure might be necessary in two
circumstances, that is. (1) “when the life of the woman is in danger and the most
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expeditious delivery of the fetus would be the safest method for her[,]” asthe banned
“method allows for that, since the fetus can be delivered through a partially dilated
cervix” or (2) when, between 20 and 22 weeks, “a fetus that is doomed to die after
delivery or has a series of severe malformations’ is presented, since “this technique
of abortion can be safest for the mother because it can be performed when the cervix
isnot fully dilated.” (Id.)

Defendant’s Exhibit 901; “Fall of 1995 Senate Debate’; Page: S17891; Date:
December 4, 1995; Name: David W. Cromer, M.D.

Responding to written questionsfrom Senator Simon, Dr. Cromer indicated that
he was a member of the Department of Obstetrics and Gynecology at the Evanston
Hospital in lllinois. He did not claim to perform abortions and he had never seen the
banned procedure. Nevertheless, Dr. Cromer opposed the ban, and he stated that in
“proper hands (i.e., a qualified physician) the procedure does have a place in the
armamentarium of termination procedures.” (ld.)

Defendant’s Exhibit 901; “ Fall of 1995 Senate Debate” ; Page: S17891-92; Date:
December 4, 1995; Name: Laurencel. Burd, M.D.

Responding to questions from Senator Simon, Dr. Burd indicated that he was
an associate clinical professor of obstetrics and gynecology at the University of
[llinois. He did not claim to perform abortions.

Dr. Burd opposed the ban. He stated that he referred patientsto asurgeon who
“Isadept at surgically removing afetusof late gestation (24 weeksor |ess) either intact
or withonly minimal distortion[,]” and “[t]hishasgreat benefit for the patient because
we are able to perform an autopsy on the fetus and confirm any of the suspected
abnormalities for which the patient was referred.” (Id. at S17891.)
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With respect to the need for and safety of the banned procedure, “one can
hypothesizethat thereislesstraumato the mother’ scervix from further opening which
would be required to deliver the fetal head without decompression.” (Id.) He added
that: “Greater traumato the cervix has been implicated as a cause of an ‘incompetent
cervix’ whichresultsin repeated pregnancy loss.” (1d.) Asaresult, Dr. Burd believed
that eval uation of the procedure“must beleft to the process of peer reviewl[,]” because
“[i]tisonly by this method that those procedures which have the greatest benefit and
carry the least risk to the patient can be identified.” (1d.)

Defendant’s Exhibit 901; “Fall of 1995 Senate Debate’; Page: S17892; Date;
December 4, 1995; Name: Antonio Scommegna, M .D.

Dr. Scommegnawas responding to written questionsfrom Senator Simon. The
doctor was on the staff of the University of Illinois at Chicago College of Medicine
in its Department of Obstetrics and Gynecology. It is not clear whether the doctor
performed abortions.

The doctor opposed the ban. He could “vividly recall” a situation when a
woman presented in labor, suffering a high fever and infection, and with “her
premature fetus partially expelled in the vagina through an incompletely dilated
cervix.” (1d.) “Thus, ahead decompression measure such asthe one described in the
partial-birth abortion bill wasused.” (Id.)

The doctor stated that “[i]f the proposed legislation was in effect,” then his
patient “would have had to be exposed to a Cesarean Section for anon-viable fetus.”
(Id.) Such an“invasive’ procedure would have “increased significantly” the risk of
“spreading infection, affecting her futurefertility and perhapscompromising her life.”

(1d.)
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Defendant’s Exhibit 901; “Fall of 1995 Senate Debate”; Page: S17892; Date:
December 4, 1995; Name: Donald M. Sherline, M .D.

Like severa other doctors, Dr. Sherline was responding to written questions
from Senator Simon. Dr. Sherlinewason the staff of the Cook County Hospital inthe
Department of Obstetrics and Gynecology. It is not clear whether the doctor
performed abortions.

He opposed the ban. He stated: “1f we were to only judge the procedure on its
medical merits and compared to the other methods of late second trimester abortion,
it would be judged the safest method for the mother when carried out by an
experienced operator.” (Id.) But, he cautioned, because the procedure was not an
“esthetically ‘clean’” one, no“caring physician” would performtheprocedureexcept
in the most demanding medically indicated situation.” (Id.)

Defendant’s Exhibit 901; “Fall of 1995 Senate Debate”; Page: S18192; Date:
December 7, 1995; Name: Samuel Edwin, M.D.

Dr. Edwin was a practicing obstetrician and gynecol ogist from Michigan. Itis
unclear whether he performed abortions.

Dr. Edwin opposed the ban. He stated that “it will prevent me from providing
the best possible care for my patients in emergency situations. The D& X procedure
IS the safest option for many women faced with medical emergencies during
pregnancy.” (Id.) He added that the procedure was used “only in extreme situations,
such aswhen awoman'’slifeisin danger or when afetus has severe abnormalitiesthat
are incompatible with life.” (1d.)
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Defendant’s Exhibit 901; “Fall of 1995 Senate Debate”; Page: S18197; Date:
December 7, 1995; Name: L. Laurie Scott, M.D.

Dr. Scott wasamaternal-fetal medicine specialist and shewason thefaculty in
the Department of Obstetrics and Gynecology at the University of Texas Southwest
Medical Center. Shedid not claimto do abortions. She supported the ban. She stated
“unequivocally that thereisno maternal medical indication ‘for lateterm abortions.’”

(1d.)

Defendant’s Exhibit 901; “Fall of 1995 Senate Debate’; Page: S18197; Date:
December 7, 1995; Name: Margaret Nordel, M.D.

Dr. Nordel was a practicing obstetrician and gynecol ogist from North Dakota.
She did not claim to do abortions. She supported the ban and believed that the
“‘partial-birth abortion’” procedure is “unnecessary to protect either the life or the
health of women in this country.” (Id.)

Defendant’s Exhibit 901; “Fall of 1995 Senate Debate’; Page: S18197; Date:
December 7, 1995; Name: Karen E. Shinn, D.O.

Dr. Shinn was a practicing obstetrician and gynecol ogist from New Y ork. She
did not claim to do abortions. She supported the ban and believed that the “partial
birth abortion procedureisvery dangerousand absol utely unnecessary to protect either
the life or the health of women in America.” (I1d.)

Court’s Exhibit 6; “1996 House Hearings;, Page: 17; Date: March 21, 1996;
Name: Mary Campbell, M.D.

Dr. Campbel I’ searlier testimony hasbeen summarized previously. Insertedinto
the record was an undated | etter from Dr. Campbell to Senator Boxer. Among other
things, Dr. Campbell wrote:
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In the case of late-term D& X abortion, the drug combination most
frequently used has been intravenousVersed (10-40 mg, givenin 1-2mg
increments) and Fentanyl (900-2500 ug, givenin 100-150 ug increments)
over al-3 hour period. Thetotal doseand timing vary with thewoman’s
weight and condition. These drugs have been documented to cross the
placental circulation to the fetus. Though thesetotal doses are high, the
incremental administration of the drugs minimizes the probability of
negative outcomes for the mother. Inthe fetus, these dosage levels may
lead to fetal demise (death) in a fetus weakened by its own
developmental anomalies. In other cases these drugs prevent the
perception of pain by thefetus; they cause depression of fetal respiration
before the extraction procedure and preclude fetal respiration afterward.

(1d.)

Court’s Exhibit 6; “1996 House Hearings’; Page: 130; Date: March 21, 1996;
Name: William K. Rashbaum, M .D.

Dr. Rashbaum was a professor of obstetrics and gynecology at the Albert
Einstein College of Medicine and the Cornell School of Medicine. He “started
performing and teaching Dilation and Evacuation techniquesin 1978.” (Id.)

Dr. Rashbaum and his colleagues have completed over 19,000 abortion
procedures. “We havedonethe D& X method that isunder consideration [in the then-
proposed legislation] routinely since 1979. Thisprocedureisonly performed in cases
of later gestational age.” (Id.)

“To ban the D&X would only be making a very safe procedure more
dangerous.” (1d.) Ascontrastedwiththebanned procedure, “ Dilation and Evacuation
requires surgical instruments that could result in rare but severe damage” to the
pregnant woman. (Id.) “The D&X procedure does not require the use of these
instruments.” (1d.)
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“Outlawing the D& X will result in higher maternal health risks and mortality.

The result to the fetus is the same—unfortunate but merciful termination regardless
of method.” (Id.)

Court’s Exhibit 6; “1996 House Hearings”; Page: 132; Date: March 21, 1996;
Name: Herbert C. Jones, M .D.

Dr. Jones was a fellow of the American College of Obstetricans and
Gynecologists. Heoperated aclinicfor reproductive and sexual health and performed
abortions.

Dr. Jonesindicated that in 1956 he was trained to perform, and has since then
used, “basically the technigue which isbeing legislated against.” (Id.) He concluded
that: “Thisapproach hasbeen utilized for yearsand was advocated for the aftercoming
head when undeliverable. The decompression of the cranium by needle or trocar'®
certainly isbetter than cesarean section or ahysterotomy.” (Id.) Headded that “[t]here
have been two or three cases over the years that without knowledge of the ability to
perform such a procedure would have left my patient in jeopardy[,]” particularly
because “achange in type of delivery may have to be instantaneous.” (1d.)

Court’sExhibit 6; “ 1996 HouseHearings’ ; Page: 140-43; Date: March 21, 1996;
Name: David J. Birnbach, M .D.

LikeDr. Ellison, whose 1995 testimony was summarized earlier,"” Dr. Birnbach
was an anesthesiologist. Dr. Birnbach wasthe Director of Obstetric Anesthesiology

°A “trocar” is an instrument “for withdrawing fluid from a cavity” and it
“consists of a metal tube (cannula) into which fits an obturator with a sharp three-
cornered tip, which is withdrawn after the instrument has been pushed into the
cavity.” Stedman’s Medical Dictionary 1878 (27" ed. 2000).

Dr. Ellison also gave similar testimony in 1996.
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at St. Luke' s-Roosevelt Hospital Center, ateaching hospital at Columbia University
College of Physiciansand Surgeonsin New Y ork City. He was president-elect of the
Society for Obstetric Anesthesiaand Perinatology when hetestified. Hedid not claim
to perform abortions.

Dr. Birnbach testified “to take issue with the previous testimony before
committees of the Congress that suggests that anesthesia causesfetal demise.” (Id. at
141.) Hewas particularly concerned that testimony regarding the banned procedure
and the use of anesthesiology during that procedure might be misconstrued in the lay
press such that pregnant women would fear that they could not have pain medication
during normal delivery or surgery without killing the living fetus they wished to
deliver. He was of the opinion that safe doses, and even massive doses, of pain
medication would not cause fetal demise.

Commenting on Dr. McMahon’ suse of analgesics during the use of thebanned
procedure as allegedly described by persons other than Dr. McMahon (such as Dr.
Campbell), Dr. Birnbach, who acknowledged that Dr. McMahon could not be
guestioned on the subject (due to his death), was of the opinion that the quantity of
medication used by McMahon was excessive. Dr. Birnbach stated: “Although there
IS no evidence that this massive dose will cause fetal demise, thereis clear evidence
that this excessive dose could cause materna death.” (1d. at 142.%)

¥Thereisnoindication that Dr. Birnbach or any of the other anesthesiol ogists
who questioned Dr. McMahon's use of pain medication and its impact upon the
pregnant woman during performance of the banned procedure were aware that Dr.
McMahon had provided the House with data which allegedly showed that Dr.
McMahon’ smajor complication ratewasfar lessthan 1% (5 out of 2,000) and which
also allegedly showed that the few patients who suffered major complications all
survived.

-57-



Court’sExhibit 6; “1996 HouseHearings’ ; Page: 143-46; Date: M ar ch 21, 1996;
Name: David H. Chestnut, M .D.

Dr. Chestnut was Chairman of the Department of Anesthesiology at the
University of Alabama at Birmingham. He did not claim to perform abortions. He
gave testimony similar to that given by Dr. Birnbach. That is:

In summary, these false claims regarding the effects of maternal
anesthesia on the fetus may cause some pregnant women to delay
necessary and perhaps even life-saving surgery during pregnancy.
Further, these fal se claims may prompt other women to deny themselves
adequate pain relief during labor and vaginal or cesarean delivery. In
almost all cases, anesthesia does not kill the fetus unless the mother is
killed or seriously injured first. Clinical administration of local
anesthetic drugs has negligible effect on the fetus. Administration of
either small or large doses of Versed™ and fentanyl does not result in
fetal death or fetal neurologic injury. | am skeptical that any physician
in the United States would knowingly administer 10 to 40 mg of
Versed™ and 900 to 2500 ug of fentanyl for an abortion procedure.
Finally, it isunlikely that these doses consistently abolish all fetal pain.

(Id. at 146.)

Court’sExhibit 6; “1996 HouseHearings’; Page: 146-50; Date: March 21, 1996;
Name: Jean A. Wright, M.D.

Dr. Wright was an associate professor of pediatrics and anesthesia at Emory
School of Medicine. Shewasboard-certifiedinpediatrics, anesthesia, and critical care
medicine. She did not claim to do abortions.

Dr. Wright concluded that:

Thescientificliteraturereviewed aboveand my clinical experience
in the delivery of general anesthesia, systemic analgesia, conscious
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sedation, local and regional anesthesiato awide variety of patients |lead
me to believe that:

1. Theanatomical and functional processes responsiblefor
the perception of pain have devel oped in human fetusesthat
may be considered for “partia birth abortions.” (At this
stage of neurologic devel opment, human fetusesrespond to
the pain caused by needle puncture in utero in a similar
manner as older children or adults, within thelimitsof their
behavioral repertoire).

2. Itislikely that the threshold for such painislower than
that of older preterm newborns, full-term newborns, and
older age groups. Thus, the pain experienced during
“partial birth abortions” by the human fetus would have a
much greater intensity than any similar procedures
performed in older age groups.

3. Current methods for providing maternal anesthesia
during “partia birth abortions’ are unlikely to prevent the
experience of pain and stress in the human fetuses before
their death occurs after partial delivery.

(1d. at 150 (emphasisin original).)

Attached to Dr. Wright's statement were numerous articles from medical
journals. Thesearticlesdealt with pain and anesthesiafromthe viewpoint of newborn
children and fetuses. (Id. at 151-282.) Perhapsthe most informative of these articles
came from aleading British medical journal. It concluded:

Since the mechanisms involved in pain perception are not fully
understood, it is not possible to conclude that the fetus experiences pain
[but] . .. [o]ur study shows that, as with neonates, the fetus mounts a
similar hormonal response to that which would be mounted by older
children and adults to stimuli which they would find painful. . . .
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Just as physicians now provide neonates with adequate analgesia,
our findings suggest that those dealing with the fetus should consider
making similar modifications to their practice. This applies not just to
diagnostic and therapeutic procedures on the fetus, but possibly also to
termination of pregnancy, especially by surgical techniques involving
dismemberment.

(Id. at 282 (Xenophon Giannakoulopoulos, et al., Fetal plasma cortisol and B-
endorphin response to intrauterine needling, Lancet 77 & 80 (July 9, 1994).)

Court’sExhibit 6; “1996 HouseHearings’; Page: 289-90; Date: March 21, 1996;
Name: Mitchell Creinin, M.D.

Dr. Creinin was an assistant professor and Director of Family Planning
Research at the Magee-Women’s Hospital. The hospital was apart of the University
Health Center of Pittsburgh. From this record, it was not clear whether Dr. Creinin
performed abortions.

Dr. Creinin was of the opinion that fetuses do not suffer pain. That is, because
pain “isonly experienced at aconscious level” and a“fetusin the uterus has no level
of consciousness,” fetuses suffer no pain. (1d. at 289.) Furthermore, Dr. Creinin was
of the opinion that researchers who propose that fetuses suffer pain are mistaking an
autonomic reflex that does not i nvol ve the consciousbrain for aperception of painthat
does involve the conscious brain.

Defendant’ sExhibit 901, “ 1996 Senate Debate” ; Page: S11387; Date: September
26, 1996; Name: Albert W. Corcoran, M.D.

Dr. Corcoran was a practicing obstetrician and gynecologist. Hedid not claim
to perform abortions, and he supported the ban. Hethought the banned procedurewas
dangerous because “forceful dilation . . . creates a site for infection and excessive
bleeding[,]” particularly becausethe* placentaisnot ready for delivery [so] it may [be]
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deemed necessary to manually deliver it[,]” which “may cause even more bleeding.”

(1d.)

Court’s Exhibit 7; “1997 Joint Hearings’; Page: 9-12; Date: March 11, 1997;
Name: Edward J. Sondik, Ph.D.

Dr. Sondik was senior advisor to the Secretary of Health and Human Services
on health statistics. He also served as the Director of the National Center for Health
Statistics, which isapart of the Centers for Disease Control and Prevention.

He stated that “[b]ecause the term ‘partial-birth abortions' is not a medical
term,” doctorsdo not use it when submitting dataon abortions. (Id. at9.) Thebanned
procedure (variously described by doctorsasaD& X or intact D& E procedure) “isone
of several abortion methods included under the general category of curettage.” (1d.)
Attached to Dr. Sondik’s statement were two tables, one showing the number of
procedures by weeks of gestation and the other showing an estimate of the numbers
of abortion by more detailed gestational distribution. (Id. at 9 & 11-12.) Dr. Sondik
was “unaware of credible datato address use of [the banned] procedure.” (Id. at 10.)

Court’s Exhibit 7; “1997 Joint Hearings’ ; Page: 120-124, 132-35; Date: March
11, 1997; Name: Curtis Cook, M.D.

Dr. Cook did not claim to do abortions. He was a board-certified obstetrician
and gynecol ogist and amaternal-fetal medicinespecialist. Hewasan assistant clinical
professor at the Michigan State University College of Human Medicine. He wasthe
founding member of Physicians' Ad Hoc Coalition for Truth About Partial Birth
Abortion (PHACT), agroup of doctors who intended to “educate the population on
thissingleissue.” (Id. at 123.%)

“Dr. Cook provided Congress with similar testimony in 2003. Dr. Cook also
testified at the trial in this case.
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Dr. Cook stated: (1) partial-birth abortion is mostly performed in the fifth and
sixth months of pregnancy (id.); (2) the procedure takes days due to the need for
cervical dilation and thusit takes|onger than an induction abortion which takes about
12 hours(id. at 123-24); (3) internal rotation of thefetusto the breech position during
the banned procedure places the woman at greater risk for bleeding, infection, and
weakening of the cervix (id. at 123); (4) thereisno record of the banned procedurein
the medical literature (id.)*’; (5) there is no advantage to the banned procedure even
in situations involving fetal abnormalities and there are other procedures (like
induction) that would suffice (id. at 124); and (6) he believed that even five- to six-
month-old fetuses suffer pain, and he had witnessed fetuses of thisage withdraw from
needles and the like while the doctor was performing life-saving measures on the
fetuses while in the uterus. (1d.)

Court’sExhibit 7; “1997 Joint Hearings’ ; Page: 165-67; Date: March 11, 1997;
Name: Sheila Lynn Kuzmic, M .D.

Dr. Kuzmicwasaboard-certified pediatrician. Shewason maternity leavefrom
private practice at the time she provided her statement.

“Thisassertionisincorrect. AsDr. Herntold Congress, the procedure or some
variant of it hasbeen around for nearly 2,000 years. Proceduressimilar to the banned
procedure were discussed in American medical literature at least as early as 1866.
(Pls.” Ex. 51, at 27 (Hugh L. Hodge, M.D., The Principles and Practice of Obstetrics
268 (1866) (discussing “Embryotomy,” “Craniotomy” and “Cephal otomy”; calling
these types of procedures “probably the most ancient of obstetric operations’;
referring to a“Craniotomy or Cephalotomy,” and stating: “Delivery by thisoperation
implies perforation of the head, diminution of its size, and then its deliverance.”).)
A procedure similar to the banned procedure has also been mentioned in popular
Americanfictionfor at least 50 years. SeeHenry Morton Robinson, The Cardinal 77-
78 (Simon & Schuster 1949) (“*If the birth is started, and the infant’s skull gets
wedged in the pelvis [sic][,]’” the “‘[r]outine practice among non-Catholic doctors
callsfor a craniotomy—that is, crushing of the infant’s skull.””)
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Dr. Kuzmic was of the opinion that fetuses suffer pain from as “young as 24
weeks gestational ageand up.” (Id. at 166.) In particular, sherelied upon her clinical
experience in the resuscitation of infants (both premature and full-term) and the
previously described journal article entitled “Fetal plasma cortisol and B-endorphin
response to intrauterine needling.” (ld. at 166-67.)

Defendant’ sExhibit 899; “May of 1997 SenateDebate’ ; Page: $4521; Date: May
15, 1997; David Grimes, M .D.

From other portions of the congressional record, it appearsthat Dr. Grimeswas
board-certified in obstetrics and gynecology, had been Chief of the Department of
Obstetrics, Gynecology and Reproductive Sciences at the San Francisco General
Hospital, and had served as Chief of the Abortion Surveillance Branch of the Centers
for Disease Control. (Def.’sEx. 902, “November of 1995 House Debate,” at H11610;
Def.’s Ex. 901, “November of 1995 Senate Debate,” at S16776.) He was a prolific
author on the subject of abortion. (See PIs’ Ex. 44 (David A. Grimes, €t al.,
Mifepriston and mioprostotol versusdilation and evacuation for midtrimester abortion:
apilot randomized controlled trial, 111 Br. J. Obstet. Gynaecol. 148 (2004) (in apilot
study intended to determinethefeasibility of arandomized controlled trial comparing
certain medically induced abortions (Iabor) ascompared to aparticul ar typeof surgical
abortions (D& E), most women, when provided with “informed consent” information,
choose the surgical abortion (D& E) rather than “randomization,” thus making atrial
impossible).)

Dr. Grimes gave the Senate an example of when and why he used the banned
procedure to save a patient’ s life. The woman was seriously ill from preeclampsia, a
disease the doctor described as “toxemia of pregnancy.” (Def.’s Ex. 899, at $4521.)
Thisillness manifested itself as “a dangerous and extreme form” known as “HELLP
syndrome” involving liver failure and an abnormal blood-clotting ability. (Id.) The
gestational age of the fetus was 24 weeks.
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Over severd days, attempts were made, unsuccessfully, to induce labor. The
woman’s medical condition continued to get worse. Out of “desperation,” the
attending physician then called Dr. Grimesto assist. (Id.) Grimes used the banned
procedure, completing the procedure rapidly and with little blood loss. Dr. Grimes
told the Senatethat “[i]n thisinstance, an intact D& E wasthe fastest and safest option
available to me and to the patient.” (Id.)

Defendant’ sExhibit 899; “May of 1997 SenateDebate’ ; Page: $4565; Date: M ay
15, 1997; C. Everett Koop, M.D.

Former Surgeon General Dr. Koop wrote that it was “never necessary” to
perform an abortion on a viable fetus to preserve the health of the mother. (1d.)
Although he could not think of an example, “if it were deemed beneficial for the
mother to be without thefetus, it could be delivered by induction or C-section.” (1d.)

Court’sExhibit 8; “ 2002HouseHearings’ ; Page: 6-14, 32-33; Date: July 9, 2002;
Name: Kathi Aultman, M.D.

Dr. Aultman was a board-certified gynecologist and afellow of the American
College of Obstetricians and Gynecologists. Shewasin private practice. Shewason
the Ethics Commission of the Christian M edical and Dental A ssociationand amember
of PHACT, the group founded by Dr. Cook to ban the procedure. Although she had
not performed abortionssince 1982, Dr. Aultman had previous experience performing
D& E abortions when she worked for alocal Planned Parenthood clinic as a medical
director in the early 1980s.

Among others, Dr. Aultman rendered the following opinion about the
differences between a standard D& E and the banned procedure:

Both the American Medical Associationandthe American College
of Obstetricians and Gynecologists clearly distinguish D& X and D&E.
The difference between D&E, or dilation and evacuation, and D& X,
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dilation and extraction, is that, in the D&E, the cervix is dilated just
enough to allow passage of theforcepsand theremoval of fetal parts. By
grasping an extremity and pulling, the part can be detached because the
rest of the body can’t pass through the cervix. Once the smaller parts
have been removed, the physician can crush the thorax and head and
remove them.

In the D&E, the fetus dies in the uterus as it is dismembered or
crushed. In D& X, the cervix is dilated to a much larger degree so that
everything but the head can pass through. The head is then
decompressed and the fetus is delivered.

In D& X, the fetusis still alive when everything but the head is
delivered into the vagina, but then dies when the head is crushed or the
brains are suctioned.

D&E can be performed from about 13 to 22 weeks and, rarely,
until 24 weeks' gestation, early to mid second trimester. Past that point,
the tissues become too tough to break apart easily. D& X is generaly
performed from about 20 to 22 weeks' gestation and beyond and has
been done as late as 40 weeks, full term.

(d.at7)

Dr. Aultman aso believed that the banned procedure was unnecessary to
preserve a pregnant woman’'s health. She said:

The ban on partia-birth abortion would not endanger awoman’s
health because it isn't medicaly necessary and there are standard
alternative methods available at every gestational age. There'saso an
exception if her lifeistruly threatened.

Obstetriciansregul arly handlemedical complicationsof pregnancy
that may threaten a woman's health or life without having to resort to
partial-birth abortion. In an emergency situation, when immediate
delivery isnecessary, D& X would not be used because it would take too
long. In its report on late-term pregnancy termination techniques, the
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AMA stated: Except in extraordinary circumstances, maternal health
factors which demand termination of the pregnancy can be
accommodated without sacrifice of thefetus, and the near certainty of the
independent viability of the fetus argues for ending the pregnancy by
appropriate delivery.

They aso stated that according to the scientific literature, there
does not appear to be any identified situation inwhich intact D& X isthe
only appropriate procedure to induce abortion and ethical concerns have
been raised by intact D& X.

(Id. at 8.

Additionally, she thought there were health risks with using the banned
procedure insofar as the pregnant woman was concerned:

Thesewouldincludehemorrhage; infectionfromretained products; DIC,
whichisacondition whereawoman can just start bleeding and can’t stop
because of her clotting factors being used up; embolus, where fluid or
tissue can enter the mother’s circulation. | think that one of the biggest
things that we see or that there's a concern of is incompetent cervix,
because the cervix isdilated so much moreinthis procedurethanitisin
the D&E. And there' s some suggestion that, as you dilate the cervix
larger, that there’ s more chance of incompetence. And | think Dr. Cook
has actually seen that in his practice, where he's had women come in
with cervical incompetence.

(Id. at 33))

Although Dr. Aultman believed that a physician would never need to use the
banned procedure, Dr. Aultman stated that if something unusual happened that might
cause a physician to consider use of the banned procedure, a legal variant of the
technique would suffice. That is, the fetus could be killed in the uterus using an
injection or the cord could be cut at the beginning of the procedure and then the
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remainder of the banned procedure could be effectuated on the then-dead fetus. (Id.
at12.)

Court’sExhibit 8; “2002 HouseHearings’; Page: 186-87, 189-221; Date: July 9,
2002; Name: American Medical Association (AMA).

To advise its House of Delegates on the question of late-term abortions, the
AMA caused a study to be done by acommittee of doctors. The committee submitted
areport tothe AMA in June of 1997. Thereport was presented by Nancy W. Dickey,
M.D. (Her qualifications and that of the other doctors are not readily evident.)

Among the most pertinent findings of the report were these: (1) the D&E
method of abortion appears to be the safest at the relevant gestational ages for
maternal mortality, but at 20 weeks and beyond the rates for induction and D& E
abortions are similar (id. at 199); (2) the banned procedure is a variant of the D& E
procedure (id. at 196); (3) relying upon the American College of Obstetricians and
Gynecol ogists, the banned procedure “may minimize trauma to the woman’s uterus,
cervix, and other vital organs’ (id. at 196); (4) from a review of the “scientific
literature, there does not appear to be any identified situation in which [the banned
procedure] isthe only appropriate procedure to induce abortion” (id. at 203); and (5)
the procedure should beavoided “ unlessalternative procedures pose material ly greater
risk to thewoman(,]” and the report emphasized that “[t] he physician, must, however,
retain the discretion to make that judgment, acting within standards of good medical
practice and in the best interests of the patient.” (1d.)

On April 5, 2000, Dr. Dickey, on behalf of the AMA, issued apublic statement.
In that statement, Dr. Dickey stated that the banned procedure was “broadly
disfavored—both by expertsand thepublic[,]” thebanned procedure“isnever theonly
appropriate procedure],]” and it “hasno history in peer reviewed medical literature or
in accepted medical practice development.” (Id. at 186.)
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Court’s Exhibit 8; “2002 House Hearings’; Page: 220-21, 231, 233; Date: July
9, 2002; Name: American College of Obstetricians and Gynecologists (ACOG).

ACOG convened a select panel of its doctor-members to study the use of the
banned procedure. (The qualifications of the select panel are not evident from the
congressional record.) The report of the panel was approved by Executive Board of
ACOG on January 12, 1997.

The panel defined the banned procedure this way:

The American College of Obstetricians and Gynecologists (ACOG)
believestheintent of suchlegislative proposalsisto prohibit aprocedure
referred to as “Intact Dilatation and Extraction” (Intact D & X). This
procedure has been described as containing all of the following four
elements:

deliberatedilatation of thecervix, usually over asequenceof days,
instrumental conversion of the fetus to afootling breech;

breech extraction of the body excepting the head; and

partial evacuation of the intracranial contents of aliving fetus to
effect vaginal delivery of adead but otherwise intact fetus.

PoODNPE

Because these elements are part of established obstetric techniques, it
must be emphasized that unlessall four elementsare present in sequence,
the procedureisnot anintact D & X.

(Id. at 231.)

The panel indicated that when “abortion is performed after 16 weeks, intact
D& X is one method of terminating a pregnancy.” (Id.) However, it was unknown
how many of these proceduresare actually performed. (1d.) Thepanel “couldidentify
no circumstances under which this procedure. . . would be the only option to savethe
life or preserve the health of the woman.” (ld. at 232.) On the other hand, the panel
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stated, “[a]ln “intact D& X . . . may be the best or most appropriate procedure in a
particular circumstance to save the life or preserve the health of awoman. . ..” (1d.)

InOctober of 1999, Stanley Zinberg, M.D., VicePresident of Clinical Activities
of ACOG, wrote the Senate. He said that “there are rare occasions when Intact D& X
Is the most appropriate procedure[,]” and “[i]n these instances, it is medically
necessary.” (Def.’s Ex. 897, at S12982.)

On February 13, 2002, ACOG reaffirmed its position. Although “aselect panel
convened by ACOG could identify no circumstances under which intact D& X would
be the only option to protect the life or health of awoman, intact D& X ‘may be the
best or most appropriate procedure in a particular circumstance to save the life or
preserve the health of awoman. . ..”” (Ct.’s Ex. 8, at 233 (quoting its 1997 report)
(emphasisin the original).)

Defendant’s Exhibit 516; “March 10, 2003 Senate Debate”; Page: S3385-86;
Date: March 10, 2003; Name: Natalie E. Roche, M.D. and Gerson Weiss, M .D.

Dr. Weiss was Professor and Chair of the Department of Obstetrics and
Gynecology and Women's Health at New Jersey Medical College. Dr. Rochewasan
assistant professor of obstetrics at that school. Both actively practiced.

Among other things, thedoctorsstated that the D& E method isthe standard and
preferred approach to abortions in the second trimester and is safer than induction
abortions. They believed the legislation could be used to ban the use of the D&E
procedure because the “D& X is merely avariant of [the] D&E.” (Id. at 3385.)

Acknowledging that thereisa*dearth of data” regarding the banned procedure,

the doctors believed that the procedure “is sometimes aphysician’ s preferred method
of termination” because: (1) “it offers a woman the opportunity to see the intact

-69-



outcome of the abortion of a desired pregnancy thus speeding the grieving process’;
(2) “it provides a greater chance of acquiring valuable information regarding
hereditary ilinessand fetal anomaly” ; and (3) it “involveslessuse of sharpinstruments
in the uterus, providing a lesser chance of uterine perforations or tears and cervical
lacerations.” (ld. at S3385-86.)**

Defendant’s Exhibit 517; “March 11, 2003 Senate Debate”; Page: S3471-72;
Date: March 11, 2003; Name: Lorne A. Phillips, Ph.D.

From the Kansas Department of Health and the Center for Health and
Environmental Statistics, aletter dated March 24, 2000, addressed to “Dear Interested
Party” and authored by Lorne A. Phillips, Ph.D., together with an attachment, was
inserted into the record by Senator Brownback, asupporter of theban.?? Among other
things, the letter and the related attachment presented a “preliminary anaysis’ of
“selected” abortion statistics regarding the use of an undefined surgical abortion
method, called by the State of Kansas, the“Partial Birth” procedure. It presented other
abortion statistics for that same year as well.

In 1999, of the 12,421 abortions reported to the state agency, 841 (5.8%) were
done between 13 and 16 weeks, 564 (4.5%) were done between 17 and 21 weeks, and
574 (4.6%) were done 22 weeks and after. (Id. at S3472.) The vast majority of the
abortions (about 84%) were done at 12 weeks or earlier.

In terms of the methods of abortion, a large majority (about 86%) were
completed by suction curettage. (Id.) “D&E” abortions accounted for 7.5% (929) of

*IThis letter appears similar to another |etter sent by numerous doctors under
the letterhead “ Physicians for Reproductive Choice.” (Def.’s Ex. 519, at S3657.)

*Thetrial evidenceindicated that Dr. Carhart sometimes performed abortions
in Kansas. (Tr. 595, Test. Dr. Carhart.)
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the total; there were no hysterotomies or hysterectomies; “Digoxin-Induction”
abortions accounted for 3.0% (366) of the total; and “‘Partial Birth’ Procedure[s]”
accounted for 1.5% (182) of the total. (1d.)

In every one of the 182 “partial-birth abortions” conducted in 1999 in Kansas,
the physician certified that “thereis areasonable probability that this pregnancy may
beviable.” (I1d.) Inevery “partia-birth abortion” conducted in 1999, the physician
also certified that the abortion was necessary to “[p]revent substantial and irreversible
impairment of a major bodily function,” that in every case the impairment was
“mental” rather than “physical,” and that certification was based upon the patient’s
history and physical examination. (Id.) It was aso based upon the “referral and
consultation by an unassociated physician,” suchthat “the attending physician believes
that continuing the pregnancy will constituteasubstantial andirreversibleimpairment
of the patient’s mental function.” (Id.)

Defendant’ s Exhibit 519; “March 13, 2003 Senate Debate” ; Page: S3657; Date:
March 13, 2003; FeliciaH. Stewart, M.D.

Dr. Stewart wasaformer Deputy Assistant Secretary for Population Affairsfor
the United States Department of Health and Human Services. She had represented the
United Statesat an international conference on population control. Shewasan adjunct
professor inthe Department of Obstetricsand Gynecol ogy and Reproductive Sciences
at the University of California, San Francisco, where she served as Co-Director of the
Center for Reproductive Health Research and Policy. She previously served as the
Director of the Reproductive Heath Program of the Henry J. Kaiser Family
Foundation.

She opposed the |egislation because she believed it would force women in the

second trimester to have more dangerous procedures, most particul arly hysterectomies.
Dueto the criminal penaltiesinthelaw, Dr. Stewart believed that doctorswould start
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using hysterectomies or hysterotomies because they would fear criminal prosecution
iIf they performed safer D& E or D& X abortions even when women suffer “grievous
underlying medical conditions.” (Id. at S3657.)

Court’sExhibit 9; “2003 House Hearings’; Page: 6-10, 40-43; Date: March 25,
2003; Name: Mark Neerhof, D.O.

Dr. Neerhof was trained as an osteopathic physician. He was an associate
professor of obstetrics and gynecology at Northwestern University Medical School
and was an attending physician in the Department of Obstetrics and Gynecology,
division of Maternal-Fetal Medicine, a Evanston Northwestern Health Care in
Evanston, lllinois. He had been practicing for 14 years. Dr. Neerhof did not clamto
do abortions.

Among other things, Dr. Neerhof stated the banned procedureisneither safenor
necessary. He gave the following reasons:. (1) there are no credible medical studies
that attest to the safety of the procedure (id. at 9); (2) the banned procedure increases
the risk of uterine rupture and other associated and serious problems because of the
need to convert the fetus to afootling breech (id.); (3) the use of scissors to puncture
the fetal skull is “blind” to the surgeon, and the procedure increases the risk of
laceration and bleeding (id.); and (4) other procedures are available to terminate
pregnancy at later stages, so the risks of the banned procedure are unnecessary. (1d.)

Court’sExhibit 9; “2003 HouseHearings’ ; Page: 100-01; Date: Mar ch 25, 2003;
Name: Phillip D. Darney, M .D.

Dr. Darney was a professor and Chief of Obstetrics, Gynecology and
Reproductive Sciences at San Francisco General Hospital and at the University of
California, San Francisco. Dr. Darney performed abortions in hospitals. The
department he supervised performed about 2,000 abortionsayear, particularly for poor
women.,
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In adetailed letter, he described his use of the banned procedure and why he
believed that the procedure was both safe and needed. The letter, addressed to
Senator Feinstein, was first referenced in the March 12, 2003, floor debate in the
Senate. (Def.’s Ex. 518, at S3600.) It was quoted by Senator Feinstein to explicitly
rebut Senator Santorum’ s assertion that he had never been provided with a specific
example of asituation wherethe banned procedure “*would be the best, thiswould be
appropriate, thiswould bemedicallyindicated.”” (Id. at S3600 (Sen. Feinstein quoting
Sen. Santorum).)

Because of its significance and the fact that it generated several critical
responses from other doctors, | reproduce the substance of Dr. Darney’s letter
regarding the safety of and need for the banned procedure:

| writeto provide examples of the need for a“medical exemption” to the
proposed restriction of use of the so-called “partial birth abortion”
technique which is now before the Senate. (The medical term for the
techniqueis“intact D& E”).

| am Chief of Obstetrics and Gynecology at San Francisco General
Hospital (SFGH), where my department provides about 2,000 abortions
yearly to poor women from throughout Northern California. Patients
who are in the second trimester and who have special medical problems
are referred to SFGH for treatment because our staff has special
competence in second trimester abortion and because we can provide
specialized care for women who are more likely to have a complicated
pregnancy termination. Although | have not reviewed medical records
in order to count the number of times we have employed intact D&E, |
will provide examples of casesinwhich thetechniquewascritical to safe
conduct of our surgery:

. A 25 year old with two previous vaginal deliveries and
bleeding placenta previaand aclotting disorder at 20 weeks was
referred for termination of pregnancy. After checking her
coagulation parameters and making blood available for
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transfusion, we dilated the cervix overnight with Laminaria and
planned uterine evacuation when adequate dilation was achieved
or bleeding becametoo heavy to replace. Within 12 hourscervical
dilation was 3 cmand heavy bleeding had begun. Weremoved the
placentaquickly and used the“intact D& E” approach to complete
the abortion and accomplish quick control of blood loss. The
patient required atransfusion of two units of whole blood and was
discharged the next day in good health.

* A 38 year old with three previous cesarean deliveries and
evidence of placenta accreta was referred for pregnancy
termination at 22 weeks because her risk of massive hemorrhage
and hysterectomy at the time of delivery was correctly estimated
at about 75%. After SFGH sonographic studies confirmed
placenta previa and likely accreta we undertook cervical dilation
with laminaria and made blood available in case transfusion was
required. To reduce the 75% probability of emergency
hysterectomy in the situation of disseminated intravascular
coagulation (DICisquitelikely with accreta) we decided to empty
the uterus as quickly as possible with the intact D& E procedure
and treat hemorrhage, if it occurred, with uterine artery
embolization before our patient lost too much blood and
hysterectomy was our only option. This approach succeeded and
she was discharged in good health two days | ater.

These two patients provide examples from my memory of situationsin
whichthe“intact D& E” techniquewascritical to providing optimal care.
| am certain that areview of our hospital records would identify cases of
severe pre-eclampsia, for example, inwhich “intact D& E” wasthe saf est
technique of pregnancy termination.

(Ct’sEx. 9, at 100-01.)
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Court’s Exhibit 9; “2003 House Hearings’; Page: 102; Date: March 25, 2003;
Name: Daniel J. Wechter, M.D.?

Dr. Wechter wasaboard-certified specialistin maternal -fetal medicine. Hewas
an assistant professor in obstetrics and gynecology at the Michigan State College of
Human Medicineand Co-Director of M aternal-Fetal M edicinein Saginaw, Michigan.
Dr. Wechter did not claim to do abortions.

Hedisagreed with Dr. Darney that use of the banned procedureisever necessary
or safe. In particular, he believed that the second patient described by Dr. Darney
could have carried the fetus longer and delivered a healthy child by repeat cesarean
section followed by hysterectomy.

Court’s Exhibit 9; “2003 House Hearings’; Page: 104; Date: March 25, 2003;
Name: Watson A. Bowes, Jr., M .D.

| havepreviously described Dr. Bowes' background. Inthisletter, heconfirmed
that he did not perform abortions.

Dr. Bowes acknowledged “that there can be differences of opinion on this
matter.” (I1d.) But, he believed that the “important point is that if the technique of
partial-birth abortion (‘intact D& E’) were not available there would be alternative
methods available to terminate the pregnancies described by Dr. Darney with
comparable levels of risk to the patients.” (I1d.)

»Thedoctor’ sletter was also discussed in the Senate floor debate. (Def.’s Ex.
519, at S3654.)
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Court’s Exhibit 9; “2003 House Hearings’; Page: 105; Date: March 25, 2003;
Name: Steve Calvin, M.D.*

Dr. Calvin was a specialist in maternal-fetal medicine with 23 years of
experience. Hetaught and did research at the University of Minnesota, where he was
co-chair of the Program in Human Rightsin Medicine. Although rarely, Dr. Cavin
did abortions and he used the banned procedure when necessary to preserve the life
(but not the health) of the pregnant woman.

“In the rare circumstances when continuation of pregnancy is life-threatening
to amother | will end the pregnancy.” (Id.) “If an emergent life-threatening situation
requires emptying the uterus before fetal viability then | will utilize a medically
appropriate method of delivery, including intact D&E.” (Id.)

“Though they are certainly complicated, the two casesdescribed by Dr. Darney
describe situations that were not initially emergent.” (1d.) Because the law banning
the procedure contains “an exemption for situations that are athreat to thelife of the
mother[,]” and because“ an additional medical exemption [regarding maternal health]
Is redundant[,]” Dr. Calvin did not believe the law threatened the “provision of
excellent medical care to pregnant women and their unborn children.” (1d.)

Court’s Exhibit 9; “2003 House Hearings’; Page: 106; Date: March 25, 2003;
Name: Nathan Hoeldtke, M .D.

Dr. Hoeldtke was a board-certified obstetrician and gynecologist. He wasthe
Medical Director for Maternal-Fetal Medicine at Tripler Medical Center in Hawaii.
Dr. Hoeldtke did not claim to do abortions.

4Dr. Calvin' sletter was also discussed in the Senate floor debate. (Def.’s Ex.
519, at S3653.)
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Dr. Hoeldtke disagreed with Dr. Darney. In particular, (1) in both cases
described by Dr. Darney, “a standard D& E could have been performed without
resorting to the techniques encompassed by the intact D& X procedure],]” (id.); and
(2) regarding the second case described by Dr. Darney, “[t]he good outcome described
by Dr. Darney” could have been accomplished by “a near term delivery in this kind

of patient[.]” (1d.)

Court’sExhibit 9; “2003HouseHearings’; Page: 107-08; Date: March 25, 2003;
Name: Byron C. Calhoun, M.D.”

Dr. Calhoun wasaboard-certified obstetrician and gynecologist. Hehad served
asavigiting clinical professor or an adjunct professor at various academic hospitals.
He had written many peer-reviewed articles and presented over 100 papers. Dr.
Calhoun did not claim to do abortions himself.

Dr. Calhoun did not agree with Dr. Darney. Dr. Calhoun not only disagreed
with Dr. Darney’ suse of the banned procedure, but he did “not understand why hewas
performing the abortions’ at all. (Id. at 107.)

Court’sExhibit 9; “ 2003HouseHearings’; Page: 109-10; Date: March 25, 2003;
Name: T. Murphy Goodwin, M.D.?

Dr. Goodwin was the Chief of the Division of Maternal-Fetal Medicine at the
Department of Obstetrics and Gynecology at the University of Southern California.
He had published numerous papers and book chapters regarding pregnancy
complications. Hedirected the obstetrics serviceat theLos Angeles County Women's

*Thedoctor’ sl etter was also discussed in the Senate floor debate. (Def.’s Ex.
519, at S3653.)

**Thedoctor’ sletter was also discussed in the Senate floor debate. (Def.’s Ex.
519, at S3654.)
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and Children’s Hospital, the major referral center for complicated cases among
indigent and under-served women in Los Angeles. He did not perform abortions.

“Mindful of Dr. Darney’s broad experience with surgical abortion,” Dr.
Goodwin strongly disagreed with him. Initially, the cases described by Dr. Darney
“are infrequent” and “there is no[] single standard for management” of those cases.
(Id. at 109.) Accordingto Dr. Goodwin, “the vast majority of physicians confronting
either of these caseswould opt for careful hysterotomy asthe safest meansto evacuate
theuterus.” (Id. at 110.) Infact, Dr. Goodwin had never encountered “acaseinwhich
what has been described as partial birth abortion isthe only choice, or even the better
choice among alternatives, for managing a given complication of pregnancy.” (1d.)

Court’sExhibit 9; “2003HouseHearings’; Page: 111-12; Date: M arch 25, 2003;
Name: Susan E. Rutherford, M.D.*

Dr. Rutherford wasboard-certified in maternal-fetal medicine. Shehad 17 years
of experience in maternal-fetal medicine. Dr. Rutherford did not clam to do
abortions.

She believed that Dr. Darney was lucky that the women he described had good
outcomes and that those women were “at extremely high risk for catastrophic life-
threatening hemorrhage with any attempt at vaginal delivery.” (ld. at 111.) Shedid
“not agree that D& X was a necessary option.” (ld.)

?'Thedoctor’ sletter was also discussed in the Senate floor debate. (Def.’s Ex.
519, at S3653-54.)
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Court’sExhibit 9; “2003HouseHearings’; Page: 113-16; Date: M arch 25, 2003;
Name: Camilla C. Hersh, M .D.

Dr. Hersh was a board-certified obstetrician and gynecol ogist with 13 years of
experience. She had served as a clinical assistant professor of obstetrics and
gynecology at Georgetown University. Shewasamember of PHACT and shedid not
claim to do abortions.

She believed the banned procedure was dangerous. In particular, she believed
the forced dilation of the cervix over a number of days may lead to an incompetent
cervix and that such a time requirement is likely to make the banned procedure
irrelevant to saving the life of a pregnant woman in the case of an emergency.
Furthermore, she believed the banned procedure risks serious infection.

Court’s Exhibit 9; “2003 House Hearings'; Page: 117; Date: March 25, 2003;
Name: LewisJ. Marola, M.D.

Dr. Marola, together with his partner, claimed 60 years of “ob-gyn” practice
experience. His statement was addressed to the New Y ork legislature although it was
included in the House record. Dr. Marola did not claim to do abortions.

Dr. Marolawas of the view that the procedure was dangerous because of the
conversion of the fetus to the breech position. That action may cause a dangerous
condition, that is, “an abruption of the placenta and amniotic fluid embolism.” (1d.)
He believed that an induction abortion would be “far safer.” (1d.)

Court’'sExhibit 9; “2003HouseHearings’ ; Page186-88; Date: Mar ch 25, 2003;
Name: Vanessa Cullins, M .D.

Dr. Cullins was a board-certified obstetrician and gynecologist. Shereceived
her medical degree and master’'s degree in public health from Johns Hopkins
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University. She received her MBA from the University of Pennsylvania, Wharton
School. She previously served as an assistant professor at Johns Hopkins University
School of Medicine and was an attending physician in obstetrics and gynecology at
the institution. She had published extensively and made numerous presentationsin
the areaof obstetricsand gynecology. At thetime her testimony was presented to the
House, shewasVicePresident of Medical Affairsfor Planned Parenthood Federation
of America. Although there are indications in her submission to Congress that she
probably performed abortions, it is not entirely clear from her statement whether she
had in fact performed those procedures.

Dr. Cullins believed the banned procedure is both saf e and needed and that the
Congressional Findings to the contrary are incorrect. In particular, she stated:

D& X abortions offer avariety of potential safety advantages over
other procedures used during the same gestational period.

First, compared to D&E abortions, D& X involves less risk of
uterine perforation or cervical laceration becauseit requiresfewer passes
into the uterus with sharp instruments.

Second, thereis considerable evidence that D& X reducestherisk
of retained fetal tissue, a serious complication that can cause maternal
death or injury.

Third, D& X may be safer than available aternatives for women
with particular health conditions. As ACOG has concluded, D& X may
be “the best or most appropriate procedure in a particular circumstance
to save the life or preserve the health of awoman.” D& X may also be
the most appropriate method in the presence of certain fetal indications.
For example, D& X “may be especially useful in the presence of fetal
abnormalities, such ashydrocephalus’ becauseit entail sreducingthesize
of thefetal skull “to allow asmaller diameter to passthrough the cervix,
thus reducing risk of cervical injury.” In addition, “intactness allows
unhampered evaluation of structural abnormalities’ in the fetus and can
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thus aid in diagnosing fetal anomalies. Finally, an intact fetus can “aid
.. . patients grieving a wanted pregnancy by providing the opportunity
for afinal act of bonding.”

Fourth, D& X proceduresusually takelesstimethan other abortion
methods used at a comparable stage of pregnancy, which can have
significant health advantages.

Based on my clinical experienceand knowledge of thisfield, there
Is no reliable medical evidence to support the claim in H.R. 760’s
Findings that D& X endangers maternal health. (Finding Number
(14)(A).) The Findings claim that the amount of cervical dilatation
involvedin D& X proceduresheightenstherisk of cervical incompetence
or cervical trauma. Many D& E procedures, however, involve similar
amounts of dilatation, and of course childbirth involves even more
dilatation. The concern stated in the Findings about the risks posed by
the physician repositioning the fetus into afootling breech, is similarly
misplaced. Some clinicians recommend repositioning the fetusin some
D&Es, depending on how the fetus initially presents. Moreover, the
Findings suggest that the use of sharp instruments to collapse the head
in a D& X is more dangerous than repeated instrument passes into the
uterusin aD&E. But the physician can visualize and feel the surgical
fieldduringaD& X and thereforethe instrument can be carefully guided,
thus minimizing risk to the woman.

Finally, H.R. 760’'s sponsors attempt to rely on the lack of
comparative studies or peer-reviewed articles relating to the D& X
procedure. (Finding Number (14)(B).) However, the development and
medi cal acceptance of safe surgical proceduresisnot always achieved by
orderly and controlled testing. For example, the most common abortion
procedures used today were all developed years ago by physicians who
glightly varied their techniqueto achieve greater safety for their patients,
found that the variation did improve the safety, and then taught the new
technique to their colleagues. Similarly, open heart surgery (as an
example) was not tested in a randomized, controlled way. Rather,
physicians figured out how to perform the surgery, and did so. As
patients lived, physicians kept doing it, and got better at it.
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(1d. at 187-88 (footnotes omitted).)

Court’sExhibit 9; “2003HouseHearings’; Page 191-95; Date: March 25, 2003;
Name: AnneR. Davis, M.D.

Dr. Davis, amember of ACOG, was an assi stant professor in clinical obstetrics
and gynecology at ColumbiaUniversity. Inaddition, she provided direct patient care.
She had published in the area of obstetrics and gynecology and was board-certified.
It is not clear whether Dr. Davis had performed abortions.

Dr. Davis was of the opinion that the banned procedure is safe and needed and
that the Congressional Findingsto the contrary areincorrect. Her statement mirrored
Dr. Cullin’s statement. (Id. at 194.)

Court’sExhibit 10; “ 2003 HouseReport” ; Page14-23, 107-08, 127, 151-53; Date:
April 3,2003; Name: None.

Among other things, this House report purports to summarize, from the
viewpoint of themajority and minority, theinformation before Congressregarding the
need for and relative safety of the banned procedure. References to some of the
findings of the various district courts that have considered the need for and safety of
the procedure are sprinkled throughout the two opposing summaries. The report also
contains two briefs presented to the Supreme Court in Stenberg v. Carhart, one from
ACOG and the other from the Association of Physicians and Surgeons and others, on
the need for and safety of the procedure.

The majority summary may contain a significant factual error regarding the
viewsof Dr. Warren Hern, the author of aleading textbook on abortion, asit concerns
the need for and safety of the banned procedure. For example, the majority summary
statesthat: “Dr. Warren Hern hastestified that he had ‘ very seriousreservations about
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this procedure]’] and that ‘he could not imagine a circumstance in which this
procedure would be the safest.”” (Id. at 18 & n.90.)

As previously described in this summary, Dr. Hern did not testify although he
was present in the hearing room, and apparently ready and willing to do so. The
supposed views of Dr. Hern were recounted by another doctor who read from a
newspaper published by the AMA whichin turn purported to quote Hern’ sviews. As
contrasted with this third-party account, Dr. Hern submitted a detailed written
statement which, among other things, opposed the ban and listed the possible
advantages to the pregnant woman of the banned procedure. Indeed, Hern used a
variant of the banned procedure, but he first killed the fetus using an injection.

C. MEDICAL EVIDENCE PRESENTED AT TRIAL
1. THE PROCEDURES
Out of atotal of 23 physician-witnesses who testified, 18 of them testified

primarily about the need for and safety of the procedure.®® Thetestimony of those 18
witnesses is summarized below.

0f thefive others, Dr. Cain testified as a spokesperson for ACOG. She, too,
testified about the need for and safety of the procedure. Dr. Baergen testified on
pathology issues. Drs. Howell and Mazariegos testified on the development of
surgical techniques. Dr. Anand testified about fetal-pain issues. The views of these
fiveadditional physician-witnesses are summarized in alater portion of thisopinion.
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a. MECHANICS
. PLAINTIFF DR. LEROY CARHART

Dr. Carhart has performed abortions since 1988, and he estimates that he
provides approximately 1,400 abortions per year. He performs medical abortions, as
well as abortions using vacuum aspiration, D& E, and intact D& E techniques. (Tr.
593-94, Test. Dr. Carhart.)

(a) DILATION

Dr. Carhart testified that he generally begins performing his D& E procedure at
12 to 14 weeks. From 12 through 15 weeks, he uses misoprostol,*® a medication that
Is placed in the patient’s cheek cavity, to dilate the patient’s cervix before the
procedure is performed later that same day. From 16 weeks to the end of the 19th
week, Dr. Carhart uses laminaria® to dilate the cervix, atwo-day process in which
laminariaare placed inthe cervix, the patient is sent home overnight to resumenormal
activities with some minor restrictions, and the patient returns the next day for the
procedure. After 19 weeks, the laminaria-dilation process is repeated for two days,

*Misoprostol is a medication originally designed for the treatment of peptic
ulcers, but it aso induces uterine contractions and serves as a cervical ripening
agent—that is, the cervix becomes soft and dil ates due to achemical processinwhich
the protein content of the cervix breaks down and the water content of the cervix
increases. (Tr. 1672, Test. Dr. Lockwood.)

OA “laminaria’ isa“[s]terile rod made of kelp . . . which is hydrophilic, and,
when placed in the cervical canal, absorbs moisture, swells, and gradually dilatesthe
cervix.” Stedman’s Medical Dictionary 964 (27" ed. 2000). Laminariarange from
1/8 to 1/4 of an inch in thickness, the amount of expansion in each laminariais
variable; and the same number and size of laminaria inserted in many different
women would yield many different amounts of dilation. (Tr. 221-22, Test. Dr.
Fitzhugh.)
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with the procedure being performed on thethird day. Dr. Carhart hasnot detected any
long-term threat to his patients by using this “slow-dilation” method. (Tr. 602, 604-
07, 609-11, 683, Test. Dr. Carhart.)

According to the plaintiffs and their expert, there are three aspects to dilation:
(1) ripening, or the softening of thetissue such that it will stretch rather than tear; (2)
the degree of relaxation or amount of opening of the cervix; and (3) the length of the
cervix. (Tr. 748, Test. Dr. Carhart.) The amount of dilation that occurs is not
predictableand dependsupontheinitial firmness, length, and degree of opening of the
cervix; the amount of fluid in the patient’s cervix; the patient’s age; whether the
patient has previously had vaginal deliveries; gestational age of the fetus; and the
patient’ spaintolerance. (Tr.608-09, Test. Dr. Carhart; Tr. 222-23, Test. Dr. Fitzhugh;
Tr. 504-05, Test. Dr. Knorr; Tr. 334, Test. Dr. Vibhakar; Tr. 40, Test. Dr. Doe.)

At 14 weeks and later, Dr. Carhart’s goal “is to remove the fetus intact, or as
intact aspossible,” so he seeksto achievecervical dilationintheamount of two-thirds
of the biparietal® diameter of the fetus. (Tr. 608, Test. Dr. Carhart.) While Dr.
Carhart attemptsto achieve maximum dilation in every case—that is, enough dilation
to deliver the entire fetus, including the head—the “law of diminishing returns’
prevents him from extending the laminaria-dilation process an extra day for his
patientswho are 17 weeksor lessbecause of therisksof infection occurring overnight,
bleeding, and because the fetal skin beginsto break up. (Tr. 608-09 & 734-35, Test.
Dr. Carhart.)

$“Biparietal” means“[r]elating to both parietal bonesof theskull.” Stedman’s
Medical Dictionary 207 (27" ed. 2000).
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(b) REMOVAL OF FETUS

After sufficient dilation isachieved in his 12- to 13-week patients, Dr. Carhart
uses a cannula® to remove the amniotic fluid, fetus, and placenta, and then uses a
curette® to ensure that all fetal tissue has been removed from the patient’s uterus.
With 12- to 13-week patientswho have previously delivered children, dilationissuch
that the “membranesare bulging” before the procedure begins and the fetus “expel[s]
intotal or inpart” when the membranesareruptured, requiring Dr. Carhart to “remove
that part and then complete the abortion.” “[V]ery, very frequently” the fetus has a
heartbeat at the timethefetus, or part of it, “expels.” (Tr. 614-15, Test. Dr. Carhart.)
The fetal heartbeat can be detected by constant ultrasound observation, which Dr.
Carhart usesfrom 5 to 24 weeks. (Tr. 616, Test. Dr. Carhart.)

For patients who have achieved sufficient dilation with laminaria, Dr. Carhart
performs the procedure by first removing the laminaria. He then uses a speculum®
and tenaculum® to pull the cervix down further into the vaginal cavity, thereby
decreasing the length of the “tunnel you're looking through” and giving Dr. Carhart

A “cannula’ isa“tubethat can beinserted into a cavity, usually by means of
atrocar filling itslumen; after insertion of the [cannula], the trocar iswithdrawn and
the [cannula] remains as a channel for the transport of fluid.” Stedman’s Medical
Dictionary 278 (27" ed. 2000).

BA “curette” is an “[i]nstrument in the form of a loop, ring, or scoop with
sharpened edges attached to a rod-shaped handle, used for curettage.” Stedman’s
Medical Dictionary 436 (27" ed. 2000).

A “speculum” is an “instrument for exposing the opening of any canal or
cavity inorder to facilitate inspection of itsinterior.” Stedman’s Medical Dictionary
1665 (27" ed. 2000).

A “tenaculum” isa“surgical clamp designed to hold or grasp tissue during
dissection, commonly used to grasp thecervix.” Stedman’sMedical Dictionary 1793
(27" ed. 2000).
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a better “field of vision.” The distance Dr. Carhart is able to achieve between the
cervix and thevaginal introitus® (“opening”) variesanywherefromsix centimetersto
the cervix actually being outside the vaginal opening, the latter of which occursfive
to ten times per year. (Tr. 612-14, Test. Dr. Carhart.)

Dr. Carhart then ruptures the membranes and removes the fetus with forceps,
using atwisting motion in an attempt to removethefetusintact or asintact aspossible.
(Tr.616-19, Test. Dr. Carhart.) Patients' cervixesrespond differently asthefetusis
removed, which affects whether Dr. Carhart may remove the fetusintact or in pieces.
(Tr. 749, Test. Dr. Carhart.)

Per year, Dr. Carhart estimates that he delivers four to six fetuses* that are
between 13 and 18 weeks of gestation intact or to the point wherethefetal body, save
for the head, isin the patient’ s vaginal cavity or outside her body. (Tr. 726-29, Test.
Dr. Carhart.) Becausethesedeliveriesoccur before 18 weeks—the point at which Dr.
Carhartinducesfetal demisebefore performinganabortion—Dr. Carhart hasobserved
the existence of a “very slow” fetal heartbeat® in these fetuses, but has never seen
signs of movement because these fetuses are “probably unconscious’ from
administration of anesthesia and misoprostol to the patient that causes “enough
constr[i]ction of the uterus on the fetusto minimize circulation and at |east obtund the

%I ntroitus” means“[t]he entranceinto acanal or hollow organ, asthevagina.”
Stedman’s Medical Dictionary 918 (27" ed. 2000).

¥Dr. Carhart also testified that during his 14- to 17-week procedures, fetuses
“comel] out intact up to the level of the calvarium” on an average of once a month,
but Dr. Carhart is successful at actually removing fetuses completely intact |essthan
5% of the time at these gestational ages. (Tr. 617 & 619-20, Test. Dr. Carhart.)
“Calvarium” isaterm“[i]ncorrectly used for calvaria,” whichisthe*upper domelike
portion of the skull.” Stedman’s Medical Dictionary 271 (27" ed. 2000).

®¥Dr. Carhart testified that the fetuses of his 16- and 17-week patients are
normally “alive at the time of the final delivery.” (Tr. 617, Test. Dr. Carhart.)
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fetus.” In this gestational age range, Dr. Carhart attempts to cause fetal demise by
cutting the umbilical cord if the cord prolapses after he ruptures the membranes and
iIf the cord isaccessible. Dr. Carhart believesthat the cause of death in fetuses he has
delivered intact between 13 and 18 weeks of gestation was oxygen deprivation,
although Dr. Carhart can never be sure which step during an abortion will cause fetal
demise. (Tr. 726-27, 729-31, 746, Test. Dr. Carhart.)

Beginning at 18 weeks, Dr. Carhart performs what he calls a “combination of
Induction techniques and surgical D& E techniques. He begins by injecting the fetus
with lidocaine and digoxin anywhere from 24 to 36 hours prior to the time the
procedure is scheduled to be completed in order to kill the fetus before he begins the
procedure. For his 18- and 19-week patients, Dr. Carhart removes the laminaria that
were placed the prior day. If dilation in the amount of 65 “French”*® has not been
achieved by that point, Dr. Carhart mechanically dilatesthe patient’s cervix asfar as
he can “without feeling resistance” and then ruptures the membranes. Dr. Carhart
then places four Cytotec™ tablets in the patient’s rectum; administers sedation and
pitocin or oxytocin intravenously; and waitsfor the patient to deliver the fetusintact,
which happens approximately 75% of thetime at 18 and 19 weeks of gestation. If the
patient has not delivered the fetus within three to four hours, Dr. Carhart removes it
using the D& E technique he usesfor 14- and 15-week patients. If the patient delivers
the fetus and placenta intact, Dr. Carhart finishes by performing a D& C to remove
retained tissue that is subject to infection and to check the condition of the cervix,
repairing tearsif necessary. If the patient hasdelivered only thefetus, Dr. Carhart will
remove the remaining placentaand performaD&C. (Tr. 607-08, 620-24, 643, 696,
Test. Dr. Carhart.)

¥“French” in this context refersto a scale “for grading sizes of sounds, tubes,
and catheters as based on adiameter of 1/3 mm equaling 1 Fonthe scale (e.g., 3F =
1 mm).” Stedman’s Medical Dictionary 1596 (27" ed. 2000).

““Cytotec is also known as misoprostol. (Tr. 536, Test. Dr. Knorr.)
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Dr. Carhart does not normally convert the fetus to afootling breech during his
abortion procedures; rather, he “take[s] the fetus asit’s presenting.” (Tr. 657-60 &
662, Test. Dr. Carhart.) If Dr. Carhart cannot deliver an intact fetus pursuant to his
normal procedures, he must remove the fetus from the patient in a piecemeal fashion;
that is, he uses his hands and forcepsto grasp individual fetal parts, pullsthem down
through the cervical os,** and uses a rotating motion to dismember various parts from
thefetus. Dr. Carhart testified that the dismemberment procedure gets more difficult
as gestational age increases due to the increasing toughness of the fetal tissue. (Tr.
691, 694-95, 697-98, Test. Dr. Carhart; Tr. 1276, Test. Dr. Cook (before 20 weeks,
fetal tissueis much morefragilethan at 24 weeks; skinismore easily disrupted, fetus
bruises more easily, and disarticulation or trauma can occur more easily).)

Itis“extremely rare” for Dr. Carhart to use an instrument to remove the fetus
In patientswho are past 20 weeks and who are not adequately dilated on the third day
of the process. Instead, Dr. Carhart prefersto “do thingsto get better dilation and do
things to get a little better uterine contraction so that it does, indeed, go ahead and
complete spontaneously.” (Tr. 722-23, Test. Dr. Carhart.) Most (90%) of Dr.
Carhart’ s patients who are beyond 20 weeks will expel their fetuses without the need
for any instrumentation by Dr. Carhart during the D& E procedure. (Tr. 702-04, Test.
Dr. Carhart.)

(c) COMPRESSION OF FETAL SKULL

When Dr. Carhart performs his “combination of induction techniques and
surgical D& E techniques,” described above, 10% of his patients over 20 weeks expel
the fetus up to its skull, at which point Dr. Carhart must “open the back of the skull
and drain it” or compress the fetal skull in some manner to facilitate delivery. Dr.

0’ isa“[tlerm applied . . . to an opening into a hollow organ or canal.”
Stedman’s Medical Dictionary 1279 (27" ed. 2000).
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Carhart performs the same techniques when the fetal skull becomes lodged in the
patient’s cervical os after he has attempted to extract the fetus with instruments. Dr.
Carhart rarely uses a cannula or suction to assist him in compressing the fetal skull.
(Tr. 623, 689-91, 704-05, 707, Test. Dr. Carhart.) Asdescribed by Dr. Carhart:

Very often when the head is tightly impacted into the cervix, there is
going to be a chance of causing damageto try to put forceps around the
skull to grab ahold of itto bring it out. If, indeed, enough of the posterior
nuchal* region of the head is exposed, assuming that we are talking
about afoot-first presentation, that | can safely and adequately drain the
cavity of thefetus, thenif I'mfairly sure by ultrasound and other pelvic
evaluation it’s not going to come out on its own, then | would elect to
open the skull. If, on the other hand, if the cervix is relaxed enough
which | can get around the skull and | can grasp it which obviously
wouldn’t be too often, it might just passif it was relaxed enough, but if
| could do that | would prefer to do that.

(Tr. 706, Test. Dr. Carhart.)
(d) MANNER OF PERFORMING PROCEDURES

Inhis13-tojust-before-18-week D& Es, Dr. Carhart’ shand movementsand use
of instruments are the same, whether the doctor ultimately performs an intact D& E or
adismemberment D&E. “I still try to take small bites, | still try to progress the fetus
through the canal. | try to be as gentle as possible whether or not it's going to be
intact.” (Tr. 731-32, Test. Dr. Carhart.) Even if Dr. Carhart has removed multiple
pieces of theleg and abdomen areas of afetus, he still attempts to keep the remainder
of the fetus as intact as possible to avoid a “floating head”; that is, the fetal head

“*The “nuchal” region isthe area at the back, or nape, of the neck. Stedman’s
Medical Dictionary 1231 (27" ed. 2000).
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becomes separated from the fetus and becomes |odged in the upper part of the uterus
and is“virtually impossible to get out.” (Tr. 733, Test. Dr. Carhart.)

At 12through 17 weeks, Dr. Carhart “ cannormally remove’ “two, three pieces’
and “[he] can often get up to the base of the skull, then go back and remove the skull”
or “[he] can often get both lower extremities and divide somewhere at the upper part
of the spinal cord, removing abdominal organs and some even thoracic organs on the
very first removal.” (Tr. 627, Test. Dr. Carhart.) During this gestational age range,
Dr. Carhart hasencountered the situation “wherethefetushasbeen not intact, partially
dismembered,” but “part of the fetal trunk [past] the umbilicus has come outside the
body of the mother.” (Tr. 618, Test. Dr. Carhart.) Inthese situations, Dr. Carhart has
torn the fetus apart at the level of the elbow, shoulder, scapula, and chest wall. (Tr.
618, Test. Dr. Carhart.) Approximately 25 to 40 times per year, Dr. Carhart extracts
thefetus“up to the shoulderswhere[he has| to goin and do something else”—that is,
tear that portion of thefetal body below the shouldersfrom that part of the body above
the shoulders. (Tr. 728, Test. Dr. Carhart.)

Because abortions may not be performed in eastern Nebraska hospitals, Dr.
Carhart maintains monitoring equi pment, supplies, and experienced staff in hisclinic
in an attempt to provide hospital-like care. (Tr. 738-40, Test. Dr. Carhart.)

ii. PLAINTIFF DR. WILLIAM G. FITZHUGH

Dr. Fitzhugh has performed abortions since 1969, and he estimates that he
provides approximately 70 abortions per week on patients who are in their first
trimester and 5 to 7 abortions per week on second-trimester patients. He performs
D&Cs, D&Es, and unintentional intact D&Es. (Tr. 212, 214, 270-71, Test. Dr.
Fitzhugh.)
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(a) DILATION

Dr. Fitzhughtestified that hegenerally accomplishesadequatedilation with one
round of laminaria, combined with occasiona use of mechanical dilators after the
laminariaareremoved if greater dilation isnecessary. Herecallsonly two casesin 24
years in which he inserted a second round of laminaria and instructed the patient to
return the following day. (Tr. 231-32 & 273-74, Test. Dr. Fitzhugh.)

The number and size of laminariathat Dr. Fitzhugh usesto dilate his patients
vary for each patient, depending upon gestational age, sizeof thecervix, comfort level
of each patient, and condition of the cervix. (Tr. 229-30, Test. Dr. Fitzhugh.) Dr.
Fitzhugh doesnot use“serial” laminaria—that is, multipleinsertionsof laminariaover
two to three days—nor does he use Cytotec, misoprostol, or other prostaglandins®in
conjunction with his dilations because he has learned in his medical career that “the
least that you do safely isthe best.” (Tr. 232-33 & 272, Test. Dr. Fitzhugh.)

(b) REMOVAL OF FETUS

Dr. Fitzhugh breaks the amniotic sac and removes the amniotic fluid with a
suction cannula, which shrinks the uterus and may lessen the risk of amniotic fluid
emboli,* a condition in which amniotic fluid enters maternal circulation, causing
sudden shock. (Tr. 239-40, Test. Dr. Fitzhugh.) After Dr. Fitzhugh uses suction to
remove the amniotic fluid, either the umbilical cord or another part of the fetus will

“*Prostaglandins cause uterine contractions and uterine activity. They can be
used to prepare the cervix for a surgical abortion procedure by utilizing the
physiologic process of uterine contractions which lead to gradual cervical change.
(Tr. 1359, Test. Dr. Cook.)

“Amniotic fluid embolism is a condition in which amniotic fluid enters the
bloodstream of the mother, causing cardiovascular collapse and a breathing
abnormality. (Tr. 1724-25, Test. Dr. Lockwood.)
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come through the cervix. When Dr. Fitzhugh begins to remove the fetus during a
D&E procedure, the fetusis usually alive. (Tr. 251-52 & 254, Test. Dr. Fitzhugh.)
If theumbilical cord presentsitself first, Dr. Fitzhugh detachesit; otherwise, hegrasps
variousfetal partswith ring forceps, using atwisting motion to remove as much tissue
aspossible at once. This procedure may lead to detachment of the fetal part that has
passed through the cervix from the rest of the fetus, which is still inside the uterus.
In order to accomplish dismemberment of the fetus entirely inside the uterus, Dr.
Fitzhugh would be required to insert both a stabilizing instrument and a pulling
instrument in the uterus at one time, which is generally not possible. (Tr. 240-42,
Test. Dr. Fitzhugh.)

Intypical cases, the placentawill then deliver, followed by the fetal head. Dr.
Fitzhugh cleansthe uterus with suction, rather than a curette, because heis concerned
about removing too much of the myometrium.* (Tr. 243, Test. Dr. Fitzhugh.) Suction
aloneissufficient for Dr. Fitzhugh to removefetusesup to 15 to 16 weeks, after which
forceps must be used to grasp the fetus and remove it piece-by-piece from the uterus.
(Tr. 272, Test. Dr. Fitzhugh.)

Dr. Fitzhugh estimatesthat when he beginsto removethefetusduring asecond-
trimester abortion, the distance between the cervix and vaginal opening is less than
two centimetersin one of every three patients, whereas such distance occursin onein
seven of hisfirst-trimester patients. (Tr. 236, Test. Dr. Fitzhugh.)

Becauseit isdifficult to gain accessto ultrasound machinesand additional staff
in the hospitals* in which Dr. Fitzhugh performs abortions, he does not generally use

“The“myometrium” isthe“muscular wall of the uterus.” Stedman’sMedical
Dictionary 1175 (27" ed. 2000).

“®*Asisrequired by statelaw, Dr. Fitzhugh performs second-trimester abortion
procedures in a hospital. The state and private hospitals a which Dr. Fitzhugh
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ultrasound during his abortion procedures. (Tr. 238, 243, 294, Test. Dr. Fitzhugh.)
While Dr. Fitzhugh does not convert the fetus to afootling breech before performing
an abortion, he sometimes manipul atesthe position of thefetusto facilitatethefetus's
head passing through the patient’s cervix. (Tr. 239 & 294, Test. Dr. Fitzhugh.)

Ever since Dr. Fitzhugh learned to perform the D& E method of abortion in
1975, he has intended to remove the fetus as intact as possible in each procedure
because he has learned that “the quicker | got done, the easier it was and the safer it
was.” (Tr. 251, Test. Dr. Fitzhugh.) While Dr. Fitzhugh thinksit would be “nice’ to
remove intact fetusesin his abortions, he does not “expect” the fetus to deliver intact
because “it doesn’t happen often,” and he does not “take any special stepsto ensure
that [the fetus] comes out intact.” In order for intact removal to occur on aregular
basis, Dr. Fitzhugh would haveto dil ate his patientswith a second round of laminaria.
(Tr. 276-77, Test. Dr. Fitzhugh.)

Dr. Fitzhugh does not characterize as separate and distinct the D& E procedure
in which the fetus is disarticulated and the D& E procedure in which the fetus is
delivered intact up to the head, followed by fetal skull compression. “I just do the
same procedure all thetime, and | don’t categorize things. So to me, | just terminate
apregnancy.” (Tr. 256, Test. Dr. Fitzhugh.)

Per year, Dr. Fitzhugh estimatesthat one aborted fetus delivers past the vaginal
opening entirely intact without further assistance from him, and two to three fetuses
deliver intact up to the fetal head, which become lodged in the cervix. (Tr. 245-46,
Test. Dr. Fitzhugh.) The earliest gestational age Dr. Fitzhugh has observed delivery
of an intact fetus up to the head is 16 weeks. (Tr. 253, Test. Dr. Fitzhugh.)

practices have mortality and morbidity committees. (Tr. 303-05, Test. Dr. Fitzhugh.)
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Dr. Fitzhugh does not induce fetal demise before beginning an abortion
procedure. (Tr. 254, Test. Dr. Fitzhugh.) However, Dr. Fitzhugh takesvariousactions
during a D& E procedure that could be fatal to the fetus. separation of the umbilical
cord, which occursin 25% of his cases; disarticulation of fetal partsin the uterus; and
compression of thefetal skull. (Tr.253-54, Test. Dr. Fitzhugh.) Dr. Fitzhugh has“no
idea’ which one of these actions would be immediately fatal in any given case. (Tr.
253, Test. Dr. Fitzhugh.)

Dr. Fitzhugh refers patients who want to abort alive fetus beyond 22 weeks to
clinicsin Atlanta, New York, and Kansas. (Tr. 285, Test. Dr. Fitzhugh.)

(c) COMPRESSION OF FETAL SKULL

In the two to three cases per year in which fetuses deliver intact up to the fetal
head, which becomeslodged in the cervix, Dr. Fitzhugh uses forceps to compress the
fetal skull in order to reduce its size and to ensure that the fetus is dead when it is
removed. (Tr. 245-47, Test. Dr. Fitzhugh (“The one thing that | want—and | don’t
want the staff to have to deal with is to have afetus that you remove and have some
viability toit, somemovement of limbs, becauseit’ salwaysadifficult situation.”); Tr.
294-95, Test. Dr. Fitzhugh (some of operating room staff gasp when fetus delivers
intact during D&E).)

Dr. Fitzhugh is not aware of a workable alternative to compressing the fetal
skull when it becomeslodged in the cervix. He does not know whether various drugs
work; he could damage the patient’ s cervix by cutting it; and detaching the fetal body
from the head and retrieving the head from the uterus at the end of the procedureis
difficult. (Tr. 247-48, Test. Dr. Fitzhugh.) Dr. Fitzhugh was once called to the
operating room at the Medical College of Virginia to assist a physician who had
unsuccessfully tried to medically induce labor the prior day in a patient who was
miscarrying. The patient had ruptured membranes, a 103° temperature, and was
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“really sick.” When Dr. Fitzhugh arrived in the operating room, another physician had
aready removed thefetusup to the head, which waslodged in the patient’ scervix, and
the fetus showed signs of life. Dr. Fitzhugh was required to crush the fetal skull in
order to remove the fetus from the patient. (Tr. 262-63, Test. Dr. Fitzhugh.)

(d) MANNER OF PERFORMING PROCEDURES

The manner in which Dr. Fitzhugh can remove the fetus is affected by the
amount of cervical dilation, the patient’s response to anesthesia used to contract the
uterus, the size of the patient, and the amount of sleep Dr. Fitzhugh hashad. (Tr. 250-
51, Test. Dr. Fitzhugh.)

iii. PLAINTIFF DR. WILLIAM H. KNORR

Dr. Knorr has performed abortions since the early 1980s. He estimatesthat he
performed 5,000 to 6,000 abortions in 2003. Dr. Knorr performs D& Cs, medical
abortions, and D& Es, and he performs intentional intact D& Es during the second
trimester in rare instances. (Tr. 500-01 & 565, Test. Dr. Knorr.)

(a) DILATION

Dr. Knorr testified that from 12 to 16 weeks, he uses a mechanical dilator to
achieve enough dilation (43 Pratt*’) to accommodate a 14-millimeter suction cannula.
Between 16 and 20 weeks, Dr. Knorr administers Cytotec—a medication which
softensthe cervix—to hispatientsinthe morning. Threeto five hourslater, Dr. Knorr
uses a mechanical dilator up to 63 Pratt (2.1 centimeters) or larger, followed by the
D&E procedure. (Tr. 502-03 & 535, Test. Dr. Knorr.)

“"“Pratt” dilators are “cylindrical metal rods of graduated sizes used to dilate
the cervical canal.” Stedman’s Medical Dictionary 503 (27" ed. 2000).
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As compared to laminaria, Dr. Knorr has observed severa advantages to
dilating with Cytotec in his 12- to 16-week patients. laminariainserted the day prior
to the procedure cause cramping and pain overnight; Cytotec significantly reducesthe
time of the abortion process; Cytotec both softens and dilates the cervix; and dilation
with Cytotec occursnot with contractionsevery threeto five minutesduring labor, but
with tetanic contractions at the level of the uterusin which the uterus contracts down,
but does not relax. (Tr. 504 & 538-39, Test. Dr. Knorr.)

Dr. Knorr characterized the side effects of Cytotec as chills, fever, nausea,
vomiting, and diarrheaand the side effects of laminariaasinfection, hemorrhage, and
uterine perforation. (Tr. 539-40, Test. Dr. Knorr.)

For hispatientswho are 20 weeks and beyond, Dr. Knorr pre-dilatesthe cervix
with mechanical dilatorsto asize 63 Pratt, and then inserts three jumbo laminariaand
three large laminaria in the patient’s cervix, where they remain overnight. The
following morning, the patient is given 600 milligrams of Cytotec orally, and after
threeto five hours, the abortion is performed. (Tr. 505, Test. Dr. Knorr.) Dr. Knorr’'s
use of Cytotec with laminaria allows the laminariato absorb more water and expand
more freely, avoiding the “dumbelling” effect of laminaria—that is, where the
expanded ends of the laminaria would be inside the internal cervical opening and
outside the cervix, with asmaller diameter in the middle of the cervix. (Tr. 506, Test.
Dr. Knorr.)

Dr. Knorr began using Cytotec approximately six years ago after being advised
by aEuropean doctor that Cytotec was moreefficient, it caused lessdiscomfort for the
patient, and abortions up to 21 weeks could be successfully performed using Cytotec
and dilation alone. Before Dr. Knorr began using Cytotec, he used laminariato dilate
his patients who were beyond 16 weeks. (Tr. 503 & 505-06, Test. Dr. Knorr.)
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Typically, Dr. Knorr's patients are dilated at least four centimeters. Dr. Knorr
does not believethat hismethods of dilation cause cervical incompetence, acondition
in which the cervix will not hold a pregnancy. (Tr. 506-07 & 516, Test. Dr. Knorr.)
Dr. Knorr considers his method of dilation to be “atypical” for abortions through 24
weeks because he uses a technique that results in “greater dilation over a shorter
period of time.” Between 20 and 24 weeks of gestation, it generally takes Dr. Knorr
approximately 24 hours to dilate the patient’s cervix and remove the fetus. (Tr. 537,
Test. Dr. Knorr.)

(b) REMOVAL OF FETUS

All of Dr. Knorr’ s second-trimester abortionsare doneunder general anesthesia
and with ultrasound guidance. Beginning at 16 weeks, Dr. Knorr places a speculum
in the vagina after the patient is asleep and gently pulls forward on the cervix to
straighten the cervical canal with a tenaculum or, when exceptional dilation occurs
with Cytotec, with sponge forceps. The tenaculum not only straightens the cervical
canal, but provides counter-traction for the mechanical dilators Dr. Knorr uses. (Tr.
508-09 & 514, Test. Dr. Knorr.)

Use of thetenaculum can shorten the distance between the vaginal opening and
the outer cervix, especially as pregnancy advances and the cervix and ligaments relax
in preparation for childbirth. Infour to six percent of his second-trimester abortion
patients, Dr. Knorr sees second-, third-, and fourth-degree descensus™ in which the
cervix is within a centimeter of the hymen at the opening of the vagina (second-
degree); part of the cervix and possibly part of the uterus extend out of the vagina
(third-degree); or the uterus and cervix are completely outside of the cavity in which
they belong (fourth-degree). The distance between the cervix and vaginal openingis

“8Descensus’ means to fall away from a higher position. “Descensus uteri”
means “prolapse of the uterus.” Stedman’s Medical Dictionary 483 (27" ed. 2000).
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sometimes short enough that if Dr. Knorr brings the fetus out through the cervix feet-
first, the fetus past the navel can be past the vaginal opening with the fetal head still
in the cervix. (Tr.509-11, Test. Dr. Knorr.)

Before removing the fetus, Dr. Knorr suctions out as much amniotic fluid as
possible in order to decrease the risk of amniotic embolus. After the speculumisin
the vaginaand the tenaculumison the cervix, Dr. Knorr inserts the speculuminto the
uterine cavity and manually extractsthefetus. Because Dr. Knorr doesnot convert the
fetusto any particular position, he begins removing whatever fetal part presentsitself
first. (Tr.513-15 & 549, Test. Dr. Knorr.) Dr. Knorr testified that the “predominant
characteristic” of second-trimester D& Esisdismemberment of thefetus. (Tr. 540-41,
Test. Dr. Knorr.)

If the fetal head presentsitself first, Dr. Knorr applies forceps around the head
and performs a“crushing technique. . . to decrease the cerebral volume so that it will
pass through the cervical canal.” However, in most cases, Dr. Knorr “disarticul ate[s]
limbs and the fetusin utero .. . . . that ismy goal. Because of the dilatation technique
that | use, wegain. .. asignificant amount of dilatation, and therefore | remove fewer
pieces of fetal tissue than the average person doing this procedure.” In his16- to 24-
week patients, Dr. Knorr removesthefetusin 10 to 20 minutes. (Tr.514-15, Test. Dr.
Knorr.)

After Dr. Knorr removesthefetus, he, with sonographic guidance, usesforceps
to remove the placenta, alarge sharp curette to ensure that the cavity is empty, and a
suction curetteto finish the procedure. (Tr. 518, Test. Dr. Knorr.) Because Dr. Knorr
performs his D& E procedures under sonographic guidance for all D& Es after 12.1
weeks, he is able to see whether the patient’s uterus is empty at the end of the
procedureandwhether uterine perforation hasoccurred. (Tr.532-33, Test. Dr. Knorr.)
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Because Dr. Knorr does not, except in rare cases, induce fetal demise before
performing an abortion, the majority of fetuses Dr. Knorr removes during a D& E
procedure are alive. (Tr. 511, Test. Dr. Knorr.) Dr. Knorr has also had patients who
arein the process of miscarrying their pregnancies and the fetusis alivein, or partly
in, the uterus. (Tr. 522, Test. Dr. Knorr.)

Although not a“common occurrence,” Dr. Knorr hashad fetusesdeliver entirely
intact. Dr. Knorr delivers afetus intact up to the fetal head that is too large to pass
through the cervix approximately 10 times per year in his 20- to 24-week patients, and
much lessthan that for his 16- to 20-week patients. Theseinstances arerelated to the
amount of dilation Dr. Knorr has been able to accomplish. (Tr. 515-16 & 573-75,
Test. Dr. Knorr.) Beforeeach abortion procedure, Dr. Knorr expectsthat, most likely,
thefetuswill beremoved in large parts, but realizesthat intact removal of afetus can,
and does, happen because of hisdilation technique. (Tr. 517, Test. Dr. Knorr.)

Dr. Knorr has attempted, albeit rarely, to remove fetuses intact in the second
trimester upon a referring physician’s request so that anatomical studies on a
malformed fetus can be performed or so pictures of thefetus can betaken for teaching
purposes. Dr. Knorr also attempts intact removal of second-trimester fetuses upon a
patient’s request. When Dr. Knorr is attempting to remove a second-trimester fetus
intact, he must achieve greater dilation than would be necessary to perform a
dismemberment D&E. (Tr. 541-43 & 558, Test. Dr. Knorr.)

Dr. Knorr does not perform second-trimester induction abortions because he
doesnot “really havetheability to dothat. | cannot put awoman in the hospital where
| have privileges and admit her for an elective abortion beyond 12 weeks® of

**Shortly after Dr. Knorr “cameon board” at the hospital, the hospital’ sbylaws
changed the 20-week limit to 12 weeks. (Tr. 520, Test. Dr. Knorr.) Dr. Knorr does
not have privileges at the Manhattan-area hospital that allows abortions up to 24
weeks. (Tr. 568-69, Test. Dr. Knorr.)
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gestation, and even if | wanted to do 12 weeks and under, | can usually never find a
nurse that will accompany meto the[operating room] todoit.” (Tr.519-20, Test. Dr.
Knorr.)

(c) COMPRESSION OF FETAL SKULL

In “amost al of [Dr. Knorr's] cases, the [fetus's] head gets stuck” during
removal of thefetus. (Tr.538, Test. Dr. Knorr.) Asmentioned above, if thefetal head
presents itself first, Dr. Knorr applies forceps around the head and performs a
“crushing technique. . . to decrease the cerebral volumeso that it will passthrough the
cervical canal.” (Tr.514, Test. Dr. Knorr.) If the fetus has come through the cervix
except for the head, Dr. Knorr proceeds as follows:

| first evaluate the cervix to seeif | have enough room to slip a finger
between the cervix and the fetal head, and if | can do that, | can then
insert my crushing forcep around the head, crush the head and extract it.
If the cervix is very tight, | can't do that, | will use a craniotomy
procedure, will turn the fetus so the back is up and find the area that |
want to open, and either with afinger, adilator or ascissor will open that
areaand gently pull down. That pressure alone is enough to empty the
cranium and extract the head.

(Tr.516, Test. Dr.Knorr.) Dr. Knorr has never used asuction cannulawith the above-
described procedure. (Tr. 516-17, Test. Dr. Knorr.) When the fetus comes through
the patient’s cervix except for the head, the fetus could be aive prior to Dr. Knorr’'s
compression or puncturing of the skull. (Tr. 518, Test. Dr. Knorr.) These living
fetuses are “grossly obtunded, meaning that they have a lack of oxygen due to the
tetanic contraction. They have some oxygen, therewill be afetal heartbeat, but they
are generaly limp.” (Tr. 558, Test. Dr. Knorr.)

Dr. Knorr would rather not remove a fetus completely intact—that is, without
collapsing thefetal skull—because heisattempting to perform“an abortion procedure

-101-



and not a live delivery” and because “that head coming through the cervix without
collapsing it first will cause damage to the cervix. It isthe largest diameter you're
removing from the uterine cavity.” (Tr. 544-46, Test. Dr. Knorr.)

Dr. Knorr does not wait to seeif thefetal head will eventually passthrough the
cervix on its own because his patients are under general anesthesia and are not
intubated™ during this procedure, and “adding dose upon dose of this [anesthesia]
medication would eventually become toxic.” (Tr. 517, Test. Dr. Knorr.)

Theearliest gestation at which Dr. Knorr has observed afetus coming out intact
except for the head, which remainsinside the patient’s cervix, is 16 weeks. (Tr. 518,
Test. Dr. Knorr.)

Dr. Knorr does not view an abortion procedure in which he able to remove the
fetus intact but for the head as a separate, distinct procedure from a D& E where he
must dismember the fetus in order to remove it. (Tr. 519, Test. Dr. Knorr.) Dr.
Knorr’smedical chartsdo not note whether afetusisremoved intact but for the head
or in pieces because it is not medically relevant in his opinion. (Tr. 570, Test. Dr.
Knorr.)

(d) MANNER OF PERFORMING PROCEDURES
Dr. Knorr would consider a“delivery” toincludethesituationinwhichthefetus

Isin avertex position and the fetal head comes outside the body of the mother. In
such acase, Dr. Knorr would not deem it appropriatetokill thefetusand hewould “do

*%Intubation” is*“[i]nsertion of atubular device into acanal, hollow organ, or
cavity; specifically, passage of an oro- or nasotracheal tube for anesthesia or for
control of pulmonary ventilation.” Stedman’s Medical Dictionary 918 (27" ed.
2000).
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everything in [his] power to keep that fetus aliveif it isresuscitatable.” (Tr. 555-56,
Test. Dr. Knorr.)

iv. PLAINTIFF DR.JILL L. VIBHAKAR

Dr. Vibhakar performs medical abortions, suction procedures, D&Es, and
induction terminations. Dr. Vibhakar performs D& Es up to 23 weeks and up to 24
weeks to save the life or health of the mother. (Tr. 314 & 362, Test. Dr. Vibhakar.)

Dr. Vibhakar performsabortionsat the EmmaGoldman Clinic, anindependent,
nonprofit facility, and the University of lowaHospital and Clinic. The University of
| owa discourages elective abortions at its facility, but will allow patients who do not
fit within the admission criteriaat the Emma Goldman Clinic or Planned Parenthood
to obtain an abortion there. Thisincludes patients who have severe cardiac disease,
uncontrolled diabetes, uncontrolled sei zure disorders, uncontrolled asthma, and large
uterine fibroids, among other conditions. (Tr. 400-09, Test. Dr. Vibhakar.)

(a) DILATION

Dr. Vibhakar testified that for her patients with 13- and 14-week pregnancies,
she uses misoprostol bucally (in the cheeks or oral cavity without swallowing) the
morning of the procedure. At 15 to 16 weeks, sheinserts one set of laminariathe day
prior to the D&E, and at 17 weeks, two sets of laminaria are used. The number of
laminaria contained in each set varies with each patient. (Tr. 331-35, Test. Dr.
Vibhakar.) For her laminariapatients, Dr. Vibhakar will aso administer misoprostol
the morning of the procedure. (Tr. 329-30, Test. Dr. Vibhakar.)

At 13 to 14 weeks, Dr. Vibhakar attempts to achieve 12 to 14 millimeters of
dilation; at 15 and 16 weeks, she attempts to dilate to 15 or 16 millimeters (1%
centimeters); and at 17 weeks, Dr. Vibhakar prefersto dilate from 2 to 4 centimeters.
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Dr. Vibhakar uses metal dilators if adequate dilation is not achieved by use of
misoprostol and/or laminaria. (Tr. 330-33, Test. Dr. Vibhakar.) Dr. Vibhakar does
not use a third round of laminaria when adequate dilation has not been achieved
because it makes the procedure more expensive and burdensome for her patientswho
do not livein the area, and an additional day of laminaria does not “gain[] that much
more medically.” (Tr. 334-35, Test. Dr. Vibhakar.)

Larger dilation makes Dr. Vibhakar’s abortion procedures faster, safer, easier
to perform, and less uncomfortable for the patient. Dr. Vibhakar believes that
increased dilation results in less blood loss and reduces the chance of having to
remove thefetusin small pieceswhich can increase the chance of cervical injury and
uterine perforation. (Tr. 333-34 & 345, Test. Dr. Vibhakar.) If enough dilation is
achieved so that Dr. Vibhakar can remove the fetus “ predominantly intact up to the
level of the calvarium. . . that procedure then just involves. . . one or two passesinto
the uterus, no small fragments. It's faster, shorter, it's less uncomfortable to the
patient, and there is less chance of uterine injury.” (Tr. 397-98, Test. Dr. Vibhakar.)

(b) REMOVAL OF FETUS

Thelength and position of awoman’ svagina, location of thecervix, apatient’s
parity, and gestational age affect the distance between the cervix and vaginal opening
after Dr. Vibhakar uses a tenaculum to straighten the cervix. It is “[n]ot very
common” for thecervix to beat the vaginal opening; whereasthe distance betweenthe
cervix and the vaginal opening is four centimeters approximately 10% of the time.
(Tr. 336-38, Test. Dr. Vibhakar.)

Dr. Vibhakar first usesasuction cannulato evacuatetheamniotic fluid fromthe
uterus and to bring the products of conception closer to the cervix. (Tr. 338, Test. Dr.
Vibhakar.) Dr.Vibhakar doesnot manipulate the fetusinto a certain position before
beginning the extraction procedure with the forceps. (Tr. 375, Test. Dr. Vibhakar.)
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She uses forceps to remove as much pregnancy tissue as possible at onetime. To
facilitate removing large pieces of the fetus, Dr. Vibhakar graspsfetal partsthat start
coming through the cervix, and then regrasps or twists those parts at ahigher level in
the cervix or uterus, rather than continuing to pull on the part such that it
disarticulates. When a part of the fetus is too large to fit through the cervix, it
separates from the rest of the fetus's body, causing “multiple passes’ to be made to
remove the entire fetus. Larger pieces of the fetus may be extracted when a greater
degree of dilation occurs before the procedure begins. (Tr. 338-41, Test. Dr.
Vibhakar.)

Dr. Vibhakar usessuction—and sometimesasharp or blank curette—to remove
remaining pieces of tissue after the large parts of the fetus are removed. If sheis
unsure whether she hasretrieved all the major parts of the fetus during the procedure,
Dr. Vibhakar uses ultrasound to check for retained tissue and physically checks the
fetal tissuethat has been removed during the procedure to be sure she has an adequate
amount. (Tr. 376-77, Test. Dr. Vibhakar.)

While shelearned to perform a procedure similar to what ACOG has described
as an intact D& X in her residency training, Dr. Vibhakar does not perform that
procedure because she typically does not get the amount of dilation necessary to
perform the procedure and she is now more experienced at doing dismemberment
D& Es. When Dr. Vibhakar beginsaD& E, she cannot predict whether it will comeout
largely intact or in pieces. (Tr. 343-46, Test. Dr. Vibhakar.) Dr. Vibhakar testified
that 100% of her second-trimester D& E proceduresinvolvefetal dismemberment. (Tr.
362, Test. Dr. Vibhakar.)

Before Dr. Vibhakar begins a second-trimester D& E, the fetusis likely alive,

as documented by an ultrasound performed either a day or a few weeks before the
procedure. Dr. Vibhakar does not know when fetal demise occurs during her
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procedures, nor is there any clinical significance to when demise occurs in her
opinion. (Tr. 346, Test. Dr. Vibhakar.)

(c) COMPRESSION OF FETAL SKULL

Dr. Vibhakar has had two cases at 18 or 19 and 21 weeks where the fetus has
delivered intact up to the head, after which she disarticulated the body from the head,
used forcepsto compressthefetal head, and extracted the head. Inthe 18- or 19-week
case, the patient had been dilated with two sets of laminaria, and both laminaria and
misprostol wereusedinthe 21-week case. (Tr.341-42 & 381-83, Test. Dr. Vibhakar.)

Whether the fetus deliversintact up to the fetal head, or whether Dr. Vibhakar
has disarticulated the fetus in some fashion in the course of removing the fetus, she
must compress the head in some fashion in order to fit through the cervix. Such
compression can create skull fragmentsthat can causelacerations. (Tr. 383-84 & 399,
Test. Dr. Vibhakar (“Can’t think of a time when it's come out without being
compressed.”).)

(d) INDUCTION

Dr. Vibhakar estimates that of all second-trimester abortion procedures
performed in the United States, only five percent are induction abortions. Dr.
Vibhakar provides induction abortions because after counseling regarding the risks
and benefitsof induction compared with D& E, some patientsopt to have aninduction.
There are other patients who are carrying afetus with an anomaly who wish to have
an induction termination resulting in an intact fetus so photographs may be taken to
assist in the grieving process. (Tr. 325-26, Test. Dr. Vibhakar.)

In cases where neither a D& E nor an induction termination is contraindicated
for an abortion patient, deciding which procedure will be performed is a matter of
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informed consent for the patient and a matter of staff and facility availability. For
example, Dr. Vibhakar does not offer induction abortions at the clinic where she
works on a monthly basis because it does not have a facility and staff available 24
hoursaday. (Tr.391-92, Test. Dr. Vibhakar.)

v. DR. DOE

The identity and curriculum vitae of Dr. Doe are subject to a protective order
and are sealed. Sufficeit to state that Dr. Doe has been practicing medicine for over
40 years, is board-certified in the United States and other countries, is a member of
ACOG, has practiced medicine in mgjor metropolitan hospitals, and is currently a
clinical associate professor at amedical school and director of awomen’sclinicin a
major metropolitan area. 1n 2003, Dr. Doe performed 1,130 abortions, of which 280
were second-trimester abortions for maternal indications, 92 were second-trimester
abortions for fetal anomalies, and the remainder were first-trimester procedures. Dr.
Doe performed approximately 950 abortions in both 2001 and 2002.

(a) DILATION

Dr. Doe testified that from 13 through 15 weeks, he or she uses laminaria to
dilate the patient’s cervix the day prior to performing the termination procedure.
Beginning at 16 weeks, Dr. Doe dilates the patient’s cervix over two days. Thefirst
day, Dr. Doe inserts one or two Dilapan, a synthetic osmotic dilator, into the cervix,
along with agauze sponge in the vaginato keep the Dilapan in place, after which the
patient |leavestheclinictoresumenormal activities, with someminor restrictions. The
dilation process causes severe discomfort in some women, and no discomfort
whatsoever in others. (Tr. 37-39, Test. Dr. Doe.)

Dr. Doe attempts to get a “generous dilatation” before performing a D& E
procedure. At 16 weeks, Dr. Doe strives for 1% to 2 centimeters of dilation for
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maternal indications and 3 centimeters for fetal indications; at 18 weeks, 3 to 4
centimeters of dilation for maternal indications and 4 to 5 centimeters for fetal
indications; and at 20 weeks, 4to 5 centimetersfor maternal indications, with 5 being
the goal for fetal indications. (Tr.41-42, Test. Dr. Doe.) Infetal-indication casesin
which Dr. Doe seeks to achieve more generous dilation in order to obtain an intact
fetus, he or she uses more laminaria—up to 25 Dilapan in the second
Insertion—sometimes over the course of three days. (Tr. 50, Test. Dr. Doe.)

Dr. Doe uses misoprostol in maternal-indication cases where additional
softening and dilation of the cervix are needed because Dr. Doe has been unable to
insert as many laminaria or Dilapan as he or shewishes. (Tr. 139-40, Test. Dr. Doe.)

(b) REMOVAL OF FETUS

Inthefirsttrimester of Dr. Do€ spatients' pregnancies, Dr. Doeusesthesuction
curettage and manual vacuum aspiration methods of abortion. He or she performs
these methods by administering intravenous sedation and analgesia; examining the
abdominal area manually and by ultrasound to measure the size, shape, and position
of the uterus and size of the fetus; inserting a speculum into the vagina and
administering local anesthesia to the anterior lip of the cervix; grasping the anterior
lip of the cervix with atenaculum to hold it steady while he or she injects more local
anesthetic; dilating the cervix according to the size of the fetuswith long, slim, metal
rods (“metal dilators’); inserting a suction cannula into the uterus; using either
electrical suction or suction created by a50 cc syringe to removethe uterine contents,
and cleaning the uterine cavity with a curette. (Tr. 35-37, Test. Dr. Doe.)

Before performing a second-trimester abortion in cases in which fetal demise
has not been induced, Dr. Doe does not know if the fetus is alive before he or she
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beginsthe abortion.> Further, before he or she begins the abortion, Dr. Doe does not
wait for the fetus to die after he or she has ruptured the membranes, removed the
amniotic fluid, or cut the cord. In such cases, Dr. Doe sometimes detects fetal
movement after the fetus is outside the patient’ s body, but he or she takes no stepsto
confirm that the fetus is dead or alive because it is of “no clinical importance.” (Tr.
127-29, Test. Dr. Doe))

In his or her second-trimester D& E procedures, Dr. Doe administers pain
sedation, inserts a speculum into the vagina, removes the vaginal packs and Dilapan,
and graspsthe anterior lip of the anesthetized cervix with atenaculum to stabilize and
mani pul atethe cervix so that local anesthetic can beadministered and V asopressin can
be injected. According to Dr. Doe, this injection causes the uterus to contract and
constricts the smaller blood vessels so the uterusis more contracted and thereisless
bleeding. At thispoint, thedistance betweenthecervix and vaginal openingisusually
three inches, but can be oneinch or, infrequently, the cervix and vaginal opening can
meet. The distance depends on the degree of relaxation of the pelvic structures and
the position of the cervix. (Tr. 43-45, Test. Dr. Doe.)

Dr. Doe then removes the amniotic fluid either by rupturing the membranes or
using a 14-millimeter suction curette. Dr. Doe then uses Bierer forceps to grasp and
extract with a slow, rotating motion the presenting fetal part that is lowest in the
uterus, trying to remove as much of thefetusas possiblewith each pass. (Tr. 43 & 46-
48, Test. Dr. Doe.) If the fetus is in a transverse position, Dr. Doe occasionally
converts the fetus to a breech position with instruments or his or her hand before
attempting to removethe fetusfromthe patient. (Tr. 91-92, Test. Dr. Doe (procedure
iscalled “internal podalic version”).)

*'Dr. Doe only performs an ultrasound if he or sheis seeing the patient for the
firsttimeor if the patient hasnot had apreviousultrasound examination. (Tr. 126-27,
Test. Dr. Doe.)
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Dr. Doe generally removes the fetus in pieces, but approximately one to three
fetuses per month come out completely intact. (Tr. 46-49, Test. Dr. Doe.) Dr. Doe
does not know whether the fetus will deliver intact or dismembered when he or she
starts the procedure because he or she cannot predict how much dilation will be
achieved. (Tr. 83-84, Test. Dr. Doe.) Whether the fetus will deliver intact is “a
function of the size of the fetus and of the degree of cervical dilatation and al so of the
fragility of thefetus.” (Tr. 86, Test. Dr. Doe.) 1n 2003, Dr. Doe estimates that of the
92 abortions he or she performed for fetal anomalies in which he or she intended to
remove the fetus intact, he or she successfully did so in 25 cases. Dr. Doe estimates
that of the 280 second-trimester abortions performed in 2003 for maternal
indications,10 fetuses were removed intact to the fetus' shead. (Tr. 130-31, Test. Dr.
Doe.)

Dr. Doe stated that dismembering a fetus is more difficult after 20 weeks of
gestation because the fetal tissue is tougher and larger at that stage of development.
(Tr. 87, Test. Dr. Doe.)

When attempting to remove afetus intact because of fetal indications, Dr. Doe
performs the abortion in a hospital under general anesthesia. Using a procedure
similar to that described above, Dr. Doe uses Bierer forceps to grasp a foot, which
aligns the fetus vertically in preparation for extraction of the fetus. Dr. Doe then
attemptsto grasp the second foot and pulls down on both |egs simultaneously, as well
asthe pelvis, in order to extract the fetus. (Tr. 49-52, Test. Dr. Doe.)

(c) COMPRESSION OF FETAL SKULL

When afetus deliversintact up to the head in a maternal-indication case, and
the fetal head has become lodged in the cervical opening, Dr. Doe exerts traction on
thefetal body in an attempt to allow the head to pass. Depending upon the size of the
head and the resistance of the cervix, Dr. Doe either continuesto exert traction so that
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the head separates from the rest of the fetal body and is separately retrieved with
forceps, or Dr. Doe places forceps around the fetal head inside the cervix and uterus
and compresses the head enough “so that it will squeezethroughthecervix.” Dr. Doe
believes the latter procedure is the easier of the two to perform. (Tr. 49, Test. Dr.
Doe.)

In afetal-indication case where Dr. Doe attemptsto extract the fetusintact and
the head becomes lodged in the patient’ s cervix, Dr. Doe tries to push the cervix up
over thehead in order to get the head to deliver intact. If heor she cannot dislodgethe
head inthat manner, Dr. Doe decompressesthe head by inserting scissorsinto the back
of the fetal head and perforating the skull. He or she makes a large enough hole to
allow the fetus's brain tissue to “exude’ in the patient’s vaginal area as he or she
exerts continued traction on the fetal shoulders and head so that the head can pass.
(Tr. 53 & 93, Test. Dr. Doe.) Dr. Doe prefers to perform this skull-compression
procedure, rather than let uterine contractions result in delivery, because:

[T]he patient isunder agenera anesthetic at thistime, and thelonger the
patient is under a general anesthetic, the more likely she is to develop
uterine relaxation and increased bleeding. And the longer she'sunder a
general anesthetic, thelonger it will take her to recover from the general
anesthetic after the procedure is finished, so under a general anesthetic,
| would not delay the procedure more than a minute or two. And if the
head doesn’t come using the measures | described, | would decompress
the head so it comes through.

(Tr. 54, Test. Dr. Doe.)

Dr. Doe characterizes the intact procedure he or she uses to abort fetuses with
abnormalities as the “dilatation and extraction procedure” (“D& X") becauseitis“a
modification of the D& E procedure . . . [and] we are trying to remove the fetus, to
extract the fetusin asintact amanner as possible.” (Tr. 58, Test. Dr. Doe.) Dr. Doe
began performing the D& X procedureinthelate 1980s or early 1990s. (Tr. 64, Test.
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Dr. Doe.) Dr. Doe began attempting to extract fetuses in a more intact manner in
approximately 2000 when he or she began seeing more patients carrying fetuses with
anomalies. (Tr. 64-65, Test. Dr. Doe.)

In the hypothetical case of a 17-week maternal-indication patient, Dr. Doe
would prefer to deliver thefetusintact, as opposed to piecemeal, because it comesout
in one piece, and you know you’ve completed a procedure, and it’s just a matter of
removing the placenta and then it’sover.” (Tr. 152, Test. Dr. Doe.)

Dr. Doe has not published a review of his or her D&X procedures so
independent review could occur, nor does Dr. Doe routinely follow up with hisor her
patients after a midtrimester abortion and two-day dilation process. (Tr. 94-95, Test.
Dr. Doe)

vi. DR. STEPHEN T. CHASEN

Dr. Chasen is a board-certified physician in obstetrics and gynecology and
maternal-fetal medicine, a member of ACOG, and a fellow of the Society for
Maternal -Fetal Medicine.* Dr. Chasen has an active patient-care practice, supervises
an antepartuminpatient service, and directsthe High-Risk Obstetric Clinic at the New
Y ork Weill/Cornell Medical Center. Heisamember of that carefacility’ s Obstetric
Patient Safety Committee and the Obstetric and Gynecology Quality Assurance

**Maternal-fetal medicine is a subspecialty of obstetrics and gynecology that
endeavorsto have healthy mothersdeliver healthy babies. Thematernal aspect of this
subspecialty focuses on medical complications experienced by the mother during
pregnancy, whether those problems arise due to the mother’s underlying and pre-
existing medical condition or asapregnancy-related medical complication. Thefetal
aspect of maternal-fetal medicineassessesthefetus shealth andidentifiesfetusesthat
may benefit from therapy or by atimed delivery. (Ex. 121, Test. Dr. Chasen 1545-
47.)
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Committee. Dr. Chasen isan associate professor of obstetrics and gynecology at the
Welll Medical College of Cornell University, with 80% of histeaching performedin
aclinical setting. Hisclinical instructionincludesteaching surgical abortion methods,
including the D& E and intact D& E procedures. Heisinvolved in clinical research
involving antepartum care, obstetric complications, and prenatal diagnosis and has
written or co-authored over 20 peer-reviewed and published articles. (Ex. 121, Test.
Dr. Chasen 1540-44, 1547-50, 1555-57.)

(&) ABORTION TRAINING AND EXPERIENCE

Dr. Chasen received training to perform first-trimester D&Cs during his
residency between 1992 and 1996. Hewastrained to perform second-trimester D& Es
during hisfellowship at theNew Y ork Hospital beginningin 1996. (Ex. 121, Test. Dr.
Chasen 1553-54.)

Over the course of hiscareer, Dr. Chasen has performed 200 to 300 D& Cs, 200
to 300 D& Es, and 50 to 75 intact D& ES. He estimates he has supervised 50 second-
trimester abortions over the past year. (Ex. 121, Test. Dr. Chasen 1551-52 & 1555.)
The D& E isthe only method of second-trimester abortion Dr. Chasen has performed
over the last year. (Ex. 121, Test. Dr. Chasen 1553.) Dr. Chasen performs D& Cs
before 14 weeks and D& Es from 13 to 23 weeks and six days, and possibly later in
cases of fetal demise. (Ex. 121, Test. Dr. Chasen 1552-53.)

(b) DISMEMBERMENT AND INTACT D&E COMPARED
Dr. Chasen views the dismemberment version of the D& E and theintact D& E
as variations of the D&E procedure. Dr. Chasen believes both are dilation and

evacuation proceduresinwhich thecervix isin most casesdeliberately dilated and the
fetus and placenta are removed; however, one involves dismemberment of the fetus
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with forceps, while the other is accomplished by a breech extraction. (Ex. 121, Test.
Dr. Chasen 1560-61).

To perform a D&E, Dr. Chasen first provides the patient with a detailed
informed consent. Dr. Chasen advises his patientsthat the D& E presents asmall risk
(1%) of hemorrhage, a very small risk of uterine perforation (less than 1%), and a
small risk (5%) of infection. He then inserts laminariainto the patient’s cervix and
administers prophylactic antibiotics. (Ex. 121, Test. Dr. Chasen 1681-82.)

Dr. Chasen strives for the maximum cervical dilation that can be obtained.
Depending on the gestational size and fetal age, Dr. Chasen inserts laminaria one or
two days before the D& E surgical procedure. At 20 weeks or greater, he generally
inserts laminaria for two consecutive days. The day after the last insertion of
laminaria, the patient comes to the operating room, receives anesthesia, is placed in
stirrups, the laminaria are removed, and the patient receives a sterile wash and drape.
Once the patient is under anesthesia, Dr. Chasen examines the dilation of the cervix
and, based on the proximity of the cervix to the vagina and the position of the fetusas
determined by palpation or ultrasound, determines the most appropriate way to
evacuate the fetus from the uterus. (Ex. 121, Test. Dr. Chasen 1571-72, 1635, 1673.)

Dr. Chasen stated that the two methods of performing a D& E both involve the
use of forceps. Inmost cases, he dismembersor disarticul atesthefetus. However, the
fetus may come out intact to thelevel of the head. If thisoccurs, Dr. Chasen performs
an intact D& E. Dr. Chasen delivers a breech-presentation fetus intact to the level of
the umbilicus or higher, and when the head reaches the cervical os, he usesforcepsto
make an incision at the base of the skull. Dr. Chasen aspirates the skull contents by
suction, thereby collapsing the fetal head, and he then delivers the fetus intact. In
some cases, Dr. Chasen abortsthe fetus intact without the use of forceps or collapsing
the skull. (Ex. 121, Test. Dr. Chasen 1572-73, 1597, 1675.)
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When an intact D& E isfeasible, Dr. Chasen performsthe procedure much like
abreech delivery after viability, with the exception of decompressing the fetal skull.
Onelegisdelivered and whenit isalmost out, the second legisswept out. Dr. Chasen
wrapsasmall steriletowel around thefetusand pullsthelegsout to the sacrum (lower
portion of the spine). When the fetusis out to the level of the umbilicus, Dr. Chasen
wrapsasecond towel around thefirst small towel and pullsthefetusdown tothelevel
of the shoulder blades. With hishands on thefetus' sback, Dr. Chasen twiststhefetus
to rotate the shoulder and the armin front is swept out. Dr. Chasen then rotates the
fetus to the other side, sweeping the other arm out. At that point, the head is at the
cervical os and Dr. Chasen must decide if the head can be delivered without
suctioning. If lowering the chinwill permit the fetal head to be removed, Dr. Chasen
does so, places the removed fetus on atable, and then delivers the placenta. If the
head cannot be removed by lowering the chin, Dr. Chasen uses a clamp to grasp the
cervix and elevateit. Asasurgical assistant pullsthefetus slegs, Dr. Chasenvisually
and by pal pation locates the base of the fetal skull, punctures the skull with scissors,
and suctions out the contents. Dr. Chasen removesthefetal head and suction cannula
simultaneoudly. (Ex. 121, Test. Dr. Chasen 1674-78.)

With avertex (head-first) presentation, when the fetal skull isflush against the
internal cervical os, Dr. Chasen uses suction on the skull and then deliversthe fetus.
(Ex. 121, Test. Dr. Chasen 1678-79.)

SinceDr. Chasen believesthat theintact D& E is safer than the dismemberment
D&E, Dr. Chasen’'s goal is to perform an intact D&E every time. However, the
ultimate choice between the two methods of D& E depends on the degree of cervical
dilation, the proximity of the cervix to the vagina, and the position of the fetus by
pal pation or ultrasound. Dr. Chasen makes ageneral determination of which method
will be used when he first examinesthe extent of cervical dilation. 1n some casesthe
doctor believes at the outset that disarticulation will be required, but in the first pass

-115-



hegraspsafetal leg and continuesto attempt an intact D& E by breech extraction. (Ex.
121, Test. Dr. Chasen 1572-74 & 1612.)

Dr. Chasen testified that an intact D& E by breech extraction istypically more
likely after 20 weeks of gestation because it is easier to achieve a higher degree of
cervical dilation and thefetusislesslikely to be dismembered or torn apart by manual
traction. Intact delivery may be possible before 20 weeks when Dr. Chasen obtains
advanced degrees of cervical dilation. (Ex. 121, Test. Dr. Chasen 1574-75 & 1675.)
Dr. Chasen estimates that fetuses deliver intact up to their head approximately 12
times per year. (Ex. 121, Test. Dr. Chasen 1655.)

According to Dr. Chasen, the distance between the vaginal opening and the
cervical osis usually eight to ten centimeters. However, a history of prior vaginal
deliveries or the administration of general anesthesia at the time of the surgical
abortion relaxesthe pelvic muscles. In such circumstances, Dr. Chasen has observed
that the cervix may be at or within one or two centimeters of the level of the vaginal
opening, and during the D& E procedure, parts of the fetus may be in the cervix and
uteruswhile other parts of thefetusmay beinthevaginal opening. (Ex. 121, Test. Dr.
Chasen 1575-77.)

Dr. Chasen’'s goal in performing D&Es is to remove the fetus as intact as
possible to minimize the risk of trauma to the maternal tissues, including the uterus
and cervix. (Ex. 121, Test. Dr. Chasen 1561). For Dr. Chasen, the method of abortion
chosen is not dependent on the medical condition that requires termination of the
pregnancy. Rather, he attemptsan intact D& E in all second-trimester abortions. (Ex.
121, Test. Dr. Chasen 1683-85.)
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vii. DR. FREDRIK FRANCOIS BROEKHUIZEN

Dr. Broekhuizen is a board-certified physician in obstetrics and gynecology.
Twenty percent of his professional employment is committed to international health
consulting and teaching in maternal and neonatal health and cervical cancer
prevention. Theremainder of hisprofessional timeis spent at the Medical College of
Wisconsinin Milwaukee, Wisconsin, where heisaprofessor and maintainsaclinical
practicein general obstetrics and gynecol ogy, which includesworking inthedivision
of internal fetal medicinemanaging high-risk obstetrical care, ultrasound, and prenatal
diagnosis. Thirty percent of his medical school employment is devoted to being the
medical director for Planned Parenthood of Wisconsin. Dr. Broekhuizen was a
plaintiff in asuit challenging Wisconsin’ s partial-birth abortion act. Dr. Broekhuizen
has extensive experience in performing abortions for maternal- and fetal-health
reasons. (Ex. 120, Test. Dr. Broekhuizen 482-84, 488-89, 493.)

Dr. Broekhuizen performs D& Cs, second-trimester D& Es up to 20 weeks, and
second-trimester inductions up to 24 weeks, the legal limit in Wisconsin. (Ex. 120,
Test. Dr. Broekhuizen 490.) D& Eshave been a“regular” part of Dr. Broekhuizen's
practice for the past 20 years, having performed atotal of 400 to 500 over his career,
with 90 to 95% of thoseinvolving dismemberment. (Ex. 120, Test. Dr. Broekhuizen
491 & 571.) Dr. Broekhuizen also considers induction abortions to be a “regular”
part of his practice for the past 20 years. Although the total number of induction
abortions performed by Dr. Broekhuizen is unknown, he estimates that he has
completed more labor inductions than D& Es. (Ex. 120, Test. Dr. Broekhuizen 491
& 579.)

(a) D&E

Dr. Broekhuizen' sobjectivein performing an abortion procedureisto evacuate
the contents of the uterus with the least possible traumato the mother in the shortest
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period of time. A shortened time period avoids prolonged bleeding. Dr. Broekhuizen
attempts to lessen trauma by using laminaria and misoprostol to obtain sufficient
dilation so that instruments can pass through the cervix without causing damage and
to keep the number of instrument passes at a minimum. He may also administer
oxytocin to promote uterine contractions as needed. (Ex. 120, Test. Dr. Broekhuizen
518-19.)

Up to 18 weeks of gestation, Dr. Broekhuizen usesonly misoprostol to promote
cervical dilation. After 18 weeks, he usesacombination of misoprostol and laminaria.
(Ex. 120, Test. Dr. Broekhuizen 510.) The number of laminariaDr. Broekhuizen uses
Is determined by how many can safely be placed into the woman's cervix. Dr.
Broekhuizen has inserted as many as 20 to 25 dilators into awoman’s cervix at one
time. (Ex. 120, Test. Dr. Broekhuizen 511 & 615.) Dr. Broekhuizen only uses serial
dilation with laminaria when he intends at the outset of the procedure, for medical
reasons, to deliver the fetus intact up to the head. (Ex. 120, Test. Dr. Broekhuizen
588-89.)

Dr. Broekhuizen administers misoprostol vaginally to soften and dilate the
cervix and prompt uterine activity. He believes that using misoprostol avoids use of
mechanical dilatorsand promotes sufficient cervical dilationto permit aD& E without
numerousinstrument passes. However, Dr. Broekhuizen cannot predict the extent of
misoprostol’ seffect on aparticular woman. (Ex. 120, Test. Dr. Broekhuizen 511-13.)
For a22-week D& E, Dr. Broekhuizen attemptsto achievethreeto four centimeters of
dilation. (Ex. 120, Test. Dr. Broekhuizen 544.)

Since his objective is to evacuate the uterus in the simplest and safest way
possible, if sufficient dilation exists, Dr. Broekhuizen removes the fetus up to the
head. (Ex. 120, Test. Dr. Broekhuizen 582.) The amount of cervical dilation
influences whether Dr. Broekhuizen delivers the fetus intact, but a prediction on
whether intact delivery may be accomplished cannot occur until Dr. Broekhuizen
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removes the laminaria and evaluates the extent of the woman's response to the
misoprostol and laminaria. For maternal-care reasons, Dr. Broekhuizen will not
dismember the fetus and expose the woman to multiple passes through the cervix and
other risks of a dismemberment D& E if the extent of dilation accomplished permits
an intact D&E. (Ex. 120, Test. Dr. Broekhuizen 522.)

Dr. Broekhuizen testified that the di stance between the vaginal opening and the
cervical osvaries depending on the patient. Inthe D& E procedure, Dr. Broekhuizen
places a clamp on the anterior or posterior lip of the cervix and pulls the clamp to
straighten the cervix. Depending on the woman, the cervix may cometo the level of
the vaginal opening and, on rare occasions, may be pulled out of the vaginal opening.
(Ex. 120, Test. Dr. Broekhuizen 514-15.)

Dr. Broekhuizen uses forceps in his D&Es as a grabbing instrument with
serrated surfacesthat can crush and hold onto tissue. He usesforcepsto pull thefetus,
sometimesin combination with atwisting motion, out of the uterusthrough thecervix.
(Ex. 120, Test. Dr. Broekhuizen 519-20 & 569-70.)

Dr. Broekhuizen's second-trimester D& Es normally involve removing the
fetuses in parts. (Ex. 120, Test. Dr. Broekhuizen 566-67.) In a D& E procedure, Dr.
Broekhuizen testified that disarticulation can occur in the vagina and, depending on
the distance between the cervix and the vaginal introitus, part of the extremity may be
outside the woman’'s body when disarticulation occurs.  (Ex. 120, Test. Dr.
Broekhuizen 520-21.)

Dr. Broekhuizen stated that in a D&E procedure, a doctor may accomplish
pulling aliving fetus through the cervix intact to a point where the fetal umbilicusis
outside thevaginal opening and thefetal head islodged at theinternal cervical os. He
testified that this can happen as early as 12 to 13 weeks of gestation and is more
common with the use of misoprostol. Dr. Broekhuizen observed that disarticulation
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can occur in the vagina and, depending on the distance between the cervix and the
vaginal opening, part of the extremity may be outside the woman’'s body when
disarticulation occurs. (Ex. 120, Test. Dr. Broekhuizen 521.)

Dr. Broekhuizen testified that if the fetal head is lodged at the cervical os,
compression or decompression of the head may be accomplished by crushing the skull,
or sometimes traction at the base of the skull will release the brain fluids. Dr.
Broekhuizen may useatrocar if thefetal head isenlarged dueto afetal anomaly. (Ex.
120, Test. Dr. Broekhuizen 523-24.) Once the fetal contents are removed, Dr.
Broekhuizen uses suction and a sharp curette to remove the placenta, as retained
placenta or fetal parts may cause infection and bleeding. (Ex. 120, Test. Dr.
Broekhuizen 525-26.)

After 18 weeksof gestation, Dr. Broekhuizen usesultrasoundto perform D& Es.
Prior to 18 weeks, he uses ultrasound if, due to the lack of cervical dilation with
laminariaor other observations made during hisexamination, hebelievesthefetuswill
be dismembered in the D&E procedure and he anticipates problems identifying
whether all the parts have been removed. (Ex. 120, Test. Dr. Broekhuizen 515.)

Dr. Broekhuizen does not intentionally convert the fetus to a breech position
before its removal, but believes his method of performing the D& E may result in a
conversion. Before he begins the D& E procedure, he uses alarge suction curette to
remove the amniotic fluid, and sometimes parts of the placentawill also be removed
in that process. He then introduces an instrument to grab and pull on afetal part, the
effect of which may be conversion of thefetusto abreech position. (Ex. 120, Test. Dr.
Broekhuizen 516 & 566.) In Dr. Broekhuizen's experience, at least one-half of
second-trimester fetuseswill, without conversion, beintheuterusinabreech position.
(Ex. 120, Test. Dr. Broekhuizen 516.)
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A D&E usually takes Dr. Broekhuizen 15 to 20 minutes to complete, but it can
take as little as 5 and as many as 40 minutes. (Ex. 120, Test. Dr. Broekhuizen 524.)

In Dr. Broekhuizen’s opinion, the only fundamental difference between a
dismemberment D& E and an intact D& E isthat larger cervical dilation is attempted
for intact D& Es. (Ex. 120, Test. Dr. Broekhuizen 544.) Dr. Broekhuizen testified
that while an intact D&E is preferred over disarticulation to avoid multiple passes,
bony fragments, and resulting damage to the cervix, uterine wall, and bleeding, the
doctor cannot alwaysaccomplish that and must accept the situation encountered. (Ex.
120, Test. Dr. Broekhuizen 520 & 611-12.)

(b) LABOR INDUCTION

Dr. Broekhuizen prefers labor induction over the D&E after 20 weeks of
gestation. (Ex. 120, Test. Dr. Broekhuizen 578.)

Dr. Broekhuizen described medical induction as an inpatient procedure
performed in the hospital that takes aslittle as eight hours and as long as three days.
Dr. Broekhuizen begins this procedure by starting the woman on an IV and placing
misoprostol in her vaginaevery four to six hoursto inducelabor. The medication used
for a labor-induction abortion is more potent than what is administered to induce
delivery at term because the medicine must override the body’ s natural mechanisms
for retaining thefetusto term. Cramping and labor pain that may be stronger than that
experienced at aterm delivery occur because the body has not produced natural pain
suppressantsin preparation for atermdelivery. Dr. Broekhuizen offersthe patient an
epidural, IV morphine, dilaudid, or demerol for pain relief.

A surgical evacuation by D& E may be necessary if complications, especially
infection, arise. After Dr. Broekhuizen delivers the fetus, he administers high doses
of oxytocin to deliver the placenta. Dr. Broekhuizen will wait up to four hoursfor the
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placentato deliver, butin 20 to 30% of hissecond-trimester labor-induction abortions,
hemust performaD& C-typeprocedure (instrumental removal) to deliver the placenta,
either becausedelivery was not occurring or because thewoman began bleeding. (Ex.
120, Test. Dr. Broekhuizen 526-31 & 580.)

Dr. Broekhuizen testified that six to seven centimeters of cervical dilation
would be sufficient for delivery of a 22-week fetus by labor induction, whereas ten
centimeters of dilation isrequired at term. (Ex. 120, Test. Dr. Broekhuizen 544-45.)

viii. DR. MARILYNN FREDERIKSEN

Dr. Frederiksen isa 1974 graduate of Boston University Medical School. She
completed her pediatricsresidency programat the University of Marylandin 1976 and
her obstetrics and gynecology residency program at Harvard University in 1979. She
has al so compl eted fellowship programs at Northwestern University in maternal-fetal
medicinein 1981 and clinical pharmacology in 1983. Sheisamember of ACOG, the
American Society of Clinical Pharmacology and Therapeutics, and the Society for
Maternal Fetal Medicine. Dr. Frederiksen is board-certified in obstetrics and
gynecol ogy, maternal -fetal medicine, and clinical pharmacology. For the past two and
one-half years, she has been a private practitioner for Northwestern Perinatal
Associates in Chicago, lllinois, specializing in genera obstetrics and gynecol ogical
care of high-risk pregnancies, prenatal diagnosis, and pregnancy terminations by
medical induction, D&E, and intact D&E. Prior to her current position, she
maintained asimilar full-time practi ceand faculty position at Northwestern University
Medical School. In her full-time faculty position, she managed that institution’s
abortion services and supervised resident education in abortion practices. She has
taught at Northwestern University since 1981 and remains a clinical associate
professor of obstetricsand gynecol ogy, providing lectures on pathol ogy in pregnancy,
contraception, abortion, and antenatal care of the pregnant patient. She has been a
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member of Northwestern University’ sInstitutional Review Boardfor thelast 12 years.
(Ex. 123, Test. Dr. Frederiksen 1037-42, 1046 & Sub-Ex. 123A).

Dr. Frederiksen wasaplaintiff who challenged thelllinoispartial-birth abortion
act, and was an expert witness in cases challenging Colorado’ s and |daho’ s parental -
notification statutes. She has been described as “acritical medical expert in many of
the ACLU'’ schallengesto anti-choicelegislation,” and, along with Dr. Carhart, serves
ontheboard of directorsof Physiciansfor Reproductive Choiceand Health. (Ex. 123,
Test. Dr. Frederiksen 1165-68.)

Dr. Frederiksen hasperformed D& C, D& E, intact D& E, and medi cal-induction
abortion procedures. She has performed thousands of D& Es over the course of her
career, approximately 100 to 125 procedures per year. The latest gestational age at
which Dr. Frederiksen has performed elective abortionsis 23 and 5/7 weeks, but she
has performed induction abortions at 20 to 24 weeks. She provides induction
abortions after 24 weeks only for lethal fetal anomalies. (Ex. 123, Test. Dr.
Frederiksen 1043-44, 1163-64, 1176, 1235.)

(&) D&E

Dr. Frederiksen characterizes the intact D& E as avariation of the D& E. (Ex.
123, Test. Dr. Frederiksen 1065.) Shetestifiedthat aD& E can easily becomeanintact
version of the D& E if the fetus can be delivered without dismemberment. (Ex. 123,
Test. Dr. Frederiksen 1233-34.) Dr. Frederiksen’sintent in performing aD&E isto
empty theuterusquickly. Therefore, her intent at the outset of aD& E isto deliver the
fetus asintact as possible. (Ex. 123, Test. Dr. Frederiksen 1234.)

Dr. Frederiksen uses the same dilation method for an intact D&E and a
dismemberment D& E. (Ex. 123, Test. Dr. Frederiksen 1140.) For D& Es performed
at 20to 23 5/7 weeks, Dr. Frederiksen attemptsto achieve as much dilation as possible
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and sometimes achieves5to 6 centimetersof dilation. (Ex. 123, Test. Dr. Frederiksen
1185 & 1187.)

Dr. Frederiksen places serial laminaria in the cervix over time to provide
adequate dilation for extraction of the fetus relatively intact. (Ex. 123, Test. Dr.
Frederiksen 1044-45.) For D& Esperformed at 20 to 23 weeks of gestation, thecervix
isdilated over a 24-hour period. Dr. Frederiksen usesthreeto four sets of laminarig;
thefirst set isinserted at 8:30 a.m., the second at noon, and the third at 5:00 or 5:30
p.m. Eachtime, sheinsertsasmany laminariaaspossible. Dr. Frederiksen administers
vaginal misoprostol the next morning approximately three hours before the surgery.
(Ex. 123, Test. Dr. Frederiksen 1185-87.)

Dr. Frederiksen does not use metal dilating rods. Dr. Frederiksen testified that
forcibledilation of the cervix with aninstrument isthe most common cause of uterine
perforation and can cause bleeding at theinternal os. (Ex. 123, Test. Dr. Frederiksen
1191 & 1210-12.) Dr. Frederiksen stated that Dilapan is a synthetic osmotic dilating
rod which achieved maximum cervical dilationinfour hours, but it wasremoved from
the market in the United Statesand isno longer used in thiscountry. Accordingto Dr.
Frederiksen, Dilapan provided superior dilating power, but sometimesfragmented and
caused arisk of infection. (Ex. 123, Test. Dr. Frederiksen 1187-89.)

Dr. Frederiksen administers paracervical blocks in the mother’s cervix along
with medications to provide pain relief and amnesia, but Dr. Frederiksen does not

place the patient under general anesthesia. (Ex. 123, Test. Dr. Frederiksen 1075.)

In preparation for removal of the patient’s uterine contents, Dr. Frederiksen
places a Graves speculum in the vagina and prepares the cervix with betadine and a
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lidocaine injection.® (Ex. 123, Test. Dr. Frederiksen 1222.) Dr. Frederiksen then
uses atenaculum or ring forceps to grasp the cervix, places a paracervical block, and
infuses 5¢cc’s of lidocaine. (Ex. 123, Test. Dr. Frederiksen 1222-23.)

Dr. Frederiksen then places acannulawithin the patient’ s uterus to suction the
amniotic fluid. She severs the cord if it comes down with the fluid during this
suctioning. Dr. Frederiksen uses further suctioning to pull the placentaor fetal parts
closetothecervix. (Ex. 123, Test. Dr. Frederiksen 1207 & 1223-24.) Shethen uses
aHern or Sopher forcepsto grasp fetal parts and bring them through the cervix. Dr.
Frederiksen testified that the forcepsis not sharp and does not pose arisk of cervical
laceration. (Ex. 123, Test. Dr. Frederiksen 1207, 1209-10, 1224.)

When an intact D& E is performed and the fetus presents in a breech position,
Dr. Frederiksen grasps the fetal foot and carefully manipulates the fetusto deliver it
to the fetal trunk until the fetal head is lodged inside the cervix. (Ex. 123, Test. Dr.
Frederiksen 1225.) Dr. Frederiksen doesnot convert thefetusto abreech position due
to the discomfort to the woman and the lack of sufficient anesthesia. Dr. Frederiksen
can perform an intact D& E if the fetusisin the breech or vertex position. (Ex. 123,
Test. Dr. Frederiksen 1225-26.)

Dr. Frederiksen may deliver thefetal head by using scissorsto makeanincision
at the base of the skull and a finger to disrupt the cranial contents. Dr. Frederiksen
does not use suction and does not always remove the cranial contents. Under some
circumstances, Dr. Frederiksen believesitiseasier to useagrasping forcepsand crush
the skull to compress it. (Ex. 123, Test. Dr. Frederiksen 1140-41 & 1224-25.) Dr.
Frederiksen stated that the scissors is a sharp instrument and potentially more
dangerous to the woman than aforceps. (Ex. 123, Test. Dr. Frederiksen 1210.)

>Lidocaine hydrochloride is a “local anesthetic with antiarrhythmic and
anticonvulsant properties.” Stedman’s Medical Dictionary 996 (27" ed. 2000).

-125-



Dr. Frederiksen testified that if the fetal head becomes|odged at theinternal os
of the cervix, the fetal body past the level of the navel may be outside the woman's
body. Thetraction of thering forcepson the cervix may deliver thecervix tothelevel
of the entrance to the vagina, and if the woman has a prolapsed uterus, the cervix can
be outside the body. (Ex. 123, Test. Dr. Frederiksen 1139.)

Dr. Frederiksen then delivers the placenta by administering oxytocin
intravenously to cause the uterus to contract, and by using a suction curette to assure
that the uterus is empty. (Ex. 123, Test. Dr. Frederiksen 1207 & 1224.) Dr.
Frederiksen stated that ultrasound can be used to determineif al the fetal tissue has
been removed during a D&E, but this lengthens the procedure and is not reliable
because the amniotic fluid is lost during the D& E procedure and therefore cannot
provide contrast for the ultrasound. Moreover, fetal parts and blood clots sometimes
have the same density and can lead to misidentification of the ultrasound image. (Ex.
123, Test. Dr. Frederiksen 1064.)

(b) LABOR INDUCTION

As part of her protocol, Dr. Frederiksen may perform labor inductions at 20 to
24 weeks. She views labor induction as a safe method of late second-trimester
abortion. (Ex. 123, Test. Dr. Frederiksen 1176.)

Dr. Frederiksen performsafetal intracardiac injection of potassium chloridethe
day prior to performing the induction. She uses laminaria, and sometimes serial
laminariaevery six hours, to soften the cervix and misoprostol to induce contractions.
(Ex. 123, Test. Dr. Frederiksen 1182-83.)

-126-



iX. DR.MITCHELL CREININ

Dr. Creininisaphysician at the University of Pittsburgh hospital and is board-
certified in obstetrics and gynecology. He attended medical school at Northwestern
University, and he completed a residency program in obstetrics and gynecology, a
fellowship in family planning, and afellowship in clinical research at the University
of California at San Francisco in 1993. A family-planning fellowship provides
specialized training in clinical care and research related to abortion and contraceptive
services. Therearecurrently 24 family-planning fellowsinthenation, and Dr. Creinin
was the first. The fellowship program provides training in performing abortions
between 4 and 24 weeks of gestation. (Ex. 122, Test. Dr. Creinin 647-49.)

Dr. Creinin spends 40% of his professional time doing clinical research; 20%
as an administrator and teacher, which includes training residents and two family-
planning fellows in abortion procedures;, 20% in private practice; and 20% as the
medical and laboratory director of Planned Parenthood. In al these roles, he works
with patients, and 90% of his practice is devoted to seeing patients and providing
patient care. Dr. Creinin is also afaculty member of the University of Pittsburgh’s
Department of Epidemiology. (Ex. 122, Test. Dr. Creinin 648-56.)

Patients are either referred to Dr. Creinin or they contact him directly for
abortion services. Dueto alack of providers, Dr. Creinin performs abortion services
for patients from a geographic area extending to southern New Y ork, eastern Onhio,
northern Virginia, and to the middle of Pennsylvania—a geographical radius of
approximately a three-hour drive. Dr. Creinin performs research in contraception,
abortion, ectopic pregnancy, and miscarriage, and is the author of approximately 70
publications in peer-reviewed journals and a chapter on inductions in the textbook
Gynecology and Obstetrics. Dr. Creinin has never been a party or expert in a case
challenging legislation regulating abortion. (Ex. 122, Test. Dr. Creinin 651-56.)
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Dr. Creinin provides medical abortions, D&Cs, D& Es, and intact D& Es. He
has not performed an induction abortion in the last 10 years. (Ex. 122, Test. Dr.
Creinin 653 & 710-11.) He has performed approximately 5,000 abortions in his
career, or 500 per year. 1n 99% or more of the D& Es Dr. Creinin has performed at 20
weeks and later, disarticulation of the fetus has resulted to some extent. He has
performed threeintact D& Es, asdefined by ACOG, over thecourse of hiscareer. (EX.
122, Test. Dr. Creinin 731-32 & 735-36.)

Dr. Creinin performs medical abortions through 9 weeks of gestation, D& Cs
through 14 to 15 weeks, and D& Es from 14 to 15 weeks through 23 and 6/7 weeks,
limited to 56 millimetersbiparietal diameter. (Ex. 122, Test. Dr. Creinin 650-51.) Dr.
Creinin performs abortions up to 18 weeks at a Planned Parenthood clinic and at the
Magee-Women’ sHospital for patientsat 18 weeks of gestation and beyond. (Ex. 122,
Test. Dr. Creinin 650-51 & 663.)

(a) D&E

Dr. Creinin’sintent in performing D& Esisto empty the uterus. (Ex. 122, Test.
Dr. Creinin681.) Dr. Creinin’sobjectiveat the outset of the D& Eisnot to removethe
fetusintact, but he prefersto removethefetusasintact aspossible. (Ex. 122, Test. Dr.
Creinin 739 & 766.) Dr. Creinin does not attempt, at the outset, to perform an intact
D& E because he believes that in his hands, a dismemberment D&E is safer than an
intact D&E. (Ex. 122, Test. Dr. Creinin 744.) Dr. Creinin explainsto his patients that
the fetus will come out in pieces and not intact. (Ex. 122, Test. Dr. Creinin 739-40.)

Dr. Creinin testified that the D& E he performs and the intact D& E as defined
by ACOG are different procedures because, among other things, the ACOG intact
D&E involves multiple days of dilation. (Ex. 122, Test. Dr. Creinin 736.) Dr.
Creinin stated that the intact D& E requires more cervical dilation than he generally

-128-



provides. (Ex. 122, Test. Dr. Creinin 738-39.) The number of dilators Dr. Creinin
administersincreasesasgestational ageincreases. (Ex. 122, Test. Dr. Creinin 734-35.)

Dr. Creinin’sobjectiveisto obtain the minimal amount of dilation necessary to
performthe D& E, but thewoman’ sresponseto dilators cannot be predicted. (Ex. 122,
Test. Dr. Creinin 661-62.) Between 14 and 18 weeks, Dr. Creinin uses Lamicel to
dilatethecervix. Dr. Creinindescribed Lamicel asafirmdilator whichisimpregnated
with magnesium and softens when moistened. The magnesium activates enzymes
present in the cervix to soften the cervix. Softening can occur in aslittle as 2 hours
and as much as 24 hours, depending on the gestational age of the fetus, the history of
the patient, and other factors. (Ex. 122, Test. Dr. Creinin 657-58.)

Beyond 18 weeks, Dr. Creinin usesDilapan or Lamicel to softenthecervix. Dr.
Creinin inserts an average of 5 Dilapan at 20 weeks of gestation and leaves them in
place for an average of 24 hours. The number of Dilapan Dr. Creinin places is
determined by estimating the amount needed to obtain the minimal necessary dilation
to empty the uterus without causing undue discomfort to the woman or inducing labor
and delivery. Dr. Creinin explained that Dilapan, Lamicel, and laminaria are not the
same, but they are all osmotic dilators. Dilapan and laminaria perform the same
function, but Dr. Creinin believes using Dilapan is more effective and reduces the
likelihood of needing multiple insertions of osmotic dilators to obtain adequate
cervical dilation. In Dr. Creinin’'s view, Dilapan is also more reliable in providing
dilatation. (Ex. 122, Test. Dr. Creinin 658-59, 662, 735, 743, 787.)>

**ThisApril 5, 2004, testimony isdifficult to reconcilewith Dr. Frederiksen's.
She stated that Dilapan was a synthetic osmotic dilating rod with superior dilating
power which achieved maximum cervical dilation in four hours, but it was removed
from the market in the United States and is no longer available in this country. She
acknowledged using it in the past, and stated she experienced no problems with this
product, but Dilapan was reportedly prone to fragment which caused a risk of
infection. (Ex. 123, Test. Dr. Frederiksen 1187-89.)
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Dr. Creinin performs dismemberment D& Es with minimal cervical dilation to
perform the procedure as safely as possible. (Ex. 122, Test. Dr. Creinin 740.) Dr.
Creinin believesthat inserting more dilators may inducelabor and result in delivering
the fetus when the patient is not under a doctor’s supervision. Further, using more
dilators may increase the level of pain the woman experiences. (Ex. 122, Test. Dr.
Creinin 743-44.)

Dr. Creinintriesto achieveaminimumof 1.75to 2 centimetersof dilation at 18
to 19 weeks of gestation, and 2 to 2.5 centimeters of dilation at 20 weeks of gestation
and thereafter, but he cannot predict theactual extent of dilationfor individual women.
The extent of dilation varies based on the patient’s parity and past medical history.
(Ex. 122, Test. Dr. Creinin 661-62 & 742-43.)

Once Dr. Creinin inserts the Dilapan, the patient is allowed to go home. Most
women are able to resume their normal activities. Dr. Creinin provides his patients
with instructions which state that they may experience mild cramping, can use over-
the-counter pain medications, and should call the doctor if they experience severe
cramps. They are told to return the following day for surgery. Dr. Creinin receives
about one call per year from women requesting stronger pain medication. (Ex. 122,
Test. Dr. Creinin 660.)

If adequate dilation does not occur within aday, Dr. Creinin may insert more
Dilapan and delay the patient’ ssurgery until later intheday or until the next day. (Ex.
122, Test. Dr. Creinin 660-61.) In unusual circumstances, Dr. Creinin administers
vaginal misoprostol. (Ex. 122, Test. Dr. Creinin 661.)

Dr. Creinin performs procedures beyond 18 weeks of gestation in an operating
room under deep sedation with the assistance of an anesthesiologist or anesthetist. In
rare circumstances, he may administer aspinal block or general anesthesia. (Ex. 122,
Test. Dr. Creinin 663.) According to Dr. Creinin, for those D& Es he performsin an
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operating room, thewoman is placed in stirrups (alithotomy position), aspeculumis
inserted, and thedilatorsareremoved. Thecervix and vaginaare cleansed, and alocal
anesthetic with Vasopressin (which constricts the blood vessels in the cervix and
lower uterus) isinjected into the cervix. (Ex. 122, Test. Dr. Creinin 663.)

Dr. Creinin uses a tenaculum to grasp and pull the cervix to stabilize and
position the uterus. Dr. Creinin testified that the uterus sits at an angle to the vagina,
especially at gestational agesof 18 weeksor more. Accordingto Dr. Creinin, aligning
the uterus with the vagina reduces the need to maneuver instruments at an angle and
lowers the risk of uterine perforation. (Ex. 122, Test. Dr. Creinin 663-64.) Dr.
Creinin testified that depending on the woman’s parity, grasping the cervix with the
tenaculum may lower it to the level of the vaginal opening, which may push the
speculum completely or partially out. (Ex. 122, Test. Dr. Creinin 665.)

Dr. Creinin stated that unlessthe membranes have already ruptured, heruptures
the amniotic sac and suctions out the fluid using a cannula under direct visualization
with ultrasound. If the cannuladoes not break the amniotic sac, aring forceps can be
used. Dr. Creinin finds that when the amniotic fluid is suctioned out, the uterus
compresses and the fetal parts migrate toward the cervix. (Ex. 122, Test. Dr. Creinin
665-66.)

Dr. Creininthen insertsforcepsinto the lower uterusto grab whatever fetal part
presentsitself. Dr. Creinin’s goal isto grab alower extremity or a body part other
than the fetal head, as it is very difficult to grasp and pull the fetal head first. Dr.
Creinin uses ultrasound to locate, grasp, and pull alower limb to maneuver the fetus
and convert it to a breech position. (Ex. 122, Test. Dr. Creinin 666-69.) Dr. Creinin
uses ultrasound guidance for all abortion procedures where instruments (other than a
suction cannula) are placed in the uterus. (Ex. 122, Test. Dr. Creinin 667-68.)
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Dr. Creinin then pullsthefetus, or whatever part has been grabbed, through the
cervix until thereisresistance fromthelower uterine segment or theinternal osof the
cervix. This resistance or traction while pulling on the grasped fetal part causes
dismemberment. (Ex. 122, Test. Dr. Creinin 667-68.) When there is resistance or
traction, Dr. Creinin minimally rotates the fetusto try to ease it through the cervix to
reduce the number of instrument passes. The fetus may dismember during this
process. (Ex. 122, Test. Dr. Creinin 678.)

Dr. Creinin’s goal is to remove the fetus as intact as possible, with fewer
instrument passes and increased safety for the woman. (Ex. 122, Test. Dr. Creinin
667.)

Dr. Creinin has observed that afetus may have a heartbeat and pass through the
cervix intact or substantialy intact past the level of the fetal umbilicus. In Dr.
Creinin’sexperience, thisoccurs at least once per month. (Ex. 122, Test. Dr. Creinin
678-79 & 681.)

Dr. Creinin testified that a fetal body may pass through the cervix intact or
relatively intact to the level of the calvarium, with the fetal head stuck at the internal
cervical os. This has occurred about 50 times over Dr. Creinin’s career. When it
occurs, Dr. Creinin usually pullsuntil the fetus comes apart at the neck. On occasion
heinserts scissorsinto thefetal head and uses acannulato suction the brain tissue and
collapse the skull. (Ex. 122, Test. Dr. Creinin 680 & 744-47.)

Onfiveto ten occasions over Dr. Creinin’s career, the cervical dilation was so
extensive that the fetus could be removed intact without collapsing the skull. If the
fetusislessthan 24 weeks of gestation, Dr. Creinin holds the fetusin the mother and
collapsesthefetal skull whileitisstill in the uterusto avoid delivering aliving fetus.
(Ex. 122, Test. Dr. Creinin 747-48.)
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If Dr. Creinin dismembersthefetus, aswiththe other body parts, thefetal head
isgrasped, crushed, and removed through the cervix. (Ex. 122, Test. Dr. Creinin 679.)
Once Dr. Creinin removes the fetal parts, he removes the placenta. He then uses a
cannulato suction the uterine lining, and with ultrasound assistance, uses acurette to
feel thelining to assure that the uterusis empty. (Ex. 122, Test. Dr. Creinin 679-80.)
Dr. Creininthen checksthelevel of bleeding, removesthetenaculum, and inspectsthe
cervix for lacerations or tears. The speculum, if any, is removed, and the procedure
isthen complete. (Ex. 122, Test. Dr. Creinin 680.)

Dr. Creinin estimates that the extraction portion of the D& E procedure takes
approximately five minutes. (Ex. 122, Test. Dr. Creinin 741.)

Dr. Creinin’s patients may go home approximately two hours after the D& E is
completed. Most of his patients do not return for follow-up care. (Ex. 122, Test. Dr.
Creinin 682-83 & 751.)

(b) LABOR INDUCTION

While Dr. Creinin views labor induction as safe, he does not perform this
method of abortion. Thevast majority of women at hisinstitution who are seeking an
elective abortion or an abortion for maternal and fetal indications choose the D& E.
As such, he does not have significant experience with labor-induction abortion,
believesthat in hishandsa D&E is a safer procedure, and he refers patients to other
physiciansif they chooseto abort by induction. (Ex. 122, Test. Dr. Creinin 710-12 &
767-68.)

x. DR. MAUREEN PAUL

Dr. Paul isaphysician who isboard-certified in obstetrics and gynecology and
In occupational and environmental medicine. She completed residenciesin obstetrics
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and gynecology at the University of Washington in 1981 and at Tufts University
Medical School in1984. Shecompleted her residency in occupational medicineat the
University of Massachusettsin 1987. Sheisafellow of ACOG. Dr. Paul isthe chief
medical officer of Planned Parenthood Golden Gate, which includes eight treatment
sites located throughout the San Francisco Bay area. In her capacity with Planned
Parenthood, she oversees the quality of that facility’s medical care, provides direct
clinical services, participates in strategic planning, hires physicians, supervises the
physicians and advanced practice clinicians providing care at that facility, and
develops clinical protocols. In addition to general gynecological care, Planned
Parenthood Golden Gate provides abortion care at all eight of itsfacilities. Dr. Paul
IS an associate professor in the Department of Obstetrics, Gynecology, and
Reproductive Sciences at the University of Californiaat San Francisco (“UCSF”) and
the Director of Training at the UCSF Center for Reproductive Health Research and
Policy. In both of these capacities, she teaches abortion techniques to residents and
medical care providers. (Ex. 125, Test. Dr. Paul 5-11 & Sub-Ex. 125A.)

Dr. Paul has authored several peer-reviewed and published articlesand wasthe
editor-in-chief of the 1999 textbook publication, A Clinician’s Guideto Medical and
Surgical Abortion, which Dr. Paul described asthestandard referencetext on abortion
care. (Ex. 125, Test. Dr. Paul 11-12.) Dr. David Grimes was a co-editor of this
textbook. (Ex. 125, Test. Dr. Paul 26.)>

Dr. Paul performs early medical abortions, D&Cs, and D&Es at Planned
Parenthood outpatient clinics. Although she was trained in residency to perform
D& Esto 23 weeks, the latest gestational age she performs D& Esis 18 and 6/7 weeks.
Dr. Paul estimates that in “1 to 10 to 1 to 20" of the D& Es she performs, the fetus
deliversintact up to the head. (Ex. 125, Test. Dr. Paul 7,9, 71.)

**Dr. Westhoff co-authored the“ Procedure Selection” chapter of thistextbook.
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(a) UNITED STATES ABORTION PRACTICE

Based on statisticsfrom the Centersfor Disease Control (Ex. 32, at 16)*° for the
year 2000, 88% of abortionswere performed at |ess than 13 weeks of gestation, 6.2%
were performed between 13 and 15 weeks of gestation; 4.3% were performed between
16 and 20 weeks of gestation; and 1.4% (or approximately 18,000) were performed
after 20 weeks of gestation. (Ex. 125, Test. Dr. Paul 38-42.)

Dr. Paul testified that a shortage of abortion providers exists in the United
States, with about 87% of the counties having no abortion provider. Of theavailable
abortion providers, most aretrained to perform only first-trimester abortions. Dr. Paul
stated that those trained to do second-trimester abortions are likely trained to do
induction abortion rather than D& E. (Ex. 125, Test. Dr. Paul 43.)

Dr. Paul testified that most D& Esaredonein outpatient clinics, whileinduction
abortions, which require medications administered over several hoursand perhapsfor
two days with associated pain and side effects, are generally done in ahospital. (Ex.
125, Test. Dr. Paul 45-46.)

Based on CDC datafor theyear 2000 (Ex. 32, at 32, thl. 18), 95% of all second-
trimester abortions at 16 to 20 weeks of gestation were performed by D& E. After 20
weeks of gestation, 85% were performed by D& E, with the remainder performed by
labor induction. As used by the CDC, the D& Es reported include the intact D& E
variation. (Ex. 125, Test. Dr. Paul 47-49.)

*This article, the CDC MMWR dated November 28, 2003, was received into
evidence without objection.
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(b) D&E

Dr. Paul testified that the goal of any abortion is to get something larger, the
fetus, out of something smaller, the cervix, without causing injury to the cervix. (EX.
125, Test. Dr. Paul 51-52.)

Dr. Paul acknowledged that a D& E abortion can occur by dismemberment or
intact removal of thefetus. Dr. Paul characterizesthe intact D& E as avariant of the
D&E. (Ex. 125, Test. Dr. Paul 44-45.) According to Dr. Paul, the level of cervical
dilation determines whether an intact or dismemberment D& E is performed, and Dr.
Paul cannot predict which will occur at the outset of performing the D& E. (Ex. 125,
Test. Dr. Paul 71 & 121.)

From the 14™ to the beginning of the 16™ week of gestation, Dr. Paul uses
misoprostol aloneto dilatethe cervix. (Ex. 125, Test. Dr. Paul 61.) Dr. Paul testified
that misoprostol tabletscan beadministered vaginally, orally, buccally, or sublingually
to prepare the cervix; that the cervix is composed of collagen fibers that are cross-
linked; and that the effect of misoprostol on these fibers, along with the contractions
of the uterus initiated by using misoprostal, is to dilate and soften the cervix. (Ex.
125, Test. Dr. Paul 58-59.) Dr. Paul administers misoprostol buccally between 90
minutes and 3 hours before the D& E surgery. Once misoprostol isadministered, Dr.
Paul does not alow the woman to leave the clinic due to the risk of induced
contractions leading to spontaneous abortion. (Ex. 125, Test. Dr. Paul 59.)

At 16 weeks of gestation and thereafter, Dr. Paul places laminaria into the
cervix. Accordingto Dr. Paul, the laminariaabsorb fluid from the cervix and vagina,
expand, and gradually stretch the cervix open. The laminaria remain inserted
overnight. (Ex. 125, Test. Dr. Paul 52, 55, 57, 61.)
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Toinsert thelaminaria, Dr. Paul placesaspeculuminto thevaginato openit up
and permit visualization of the cervix. Shethen cleansthe cervix with antiseptic and
anesthetizes the cervix. Dr. Paul placesthe laminariain the external os, through the
cervical canal, and alittle past the internal os. The laminariavary in width. Dr. Paul
inserts as many laminariaaswill comfortably fit without forcing theminto the cervix.
However, the minimum used by gestational ageis3 at 16 to 17 weeksof gestation, and
4 at 17 to 18 weeks of gestation. Once the laminaria are inserted, the woman is
allowed to return to her normal life. In Dr. Paul’s practice, a second insertion of
laminaria occurs only rarely. (Ex. 125, Test. Dr. Paul 53-55 & 60.)

At 17 weeks of gestation or greater, Dr. Paul uses|aminariaand misoprostol in
combination. (Ex. 125, Test. Dr. Paul 61-62.) Dr. Paul cannot predict the amount of
dilation that will be achieved because women respond differently to the laminariaand
misoprostol. (Ex. 125, Test. Dr. Paul 55.) Enough dilation is needed to permit the
instruments to be inserted with some extraroom to maneuver the instruments. InDr.
Paul’ sopinion, greater cervical dilationisbetter becausethe D& E iseasier to perform
with greater dilation. (Ex. 125, Test. Dr. Paul 55 & 57.)

Before the surgical portion of the D&E begins, Dr. Paul performs a pelvic
examination to check the size and position of the uterus. If laminariawere inserted,
she may be able to remove them at this time with her fingers. The uterus sits at an
angle to the cervix, and as the pregnancy progresses and the uterus grows, that
position changes. However, Dr. Paul testified that the position of the uterus in an
individual womanisnot predictableand must be assessed beforeinserting i nstruments
which could damage the uterus. (Ex. 125, Test. Dr. Paul 62-64.)

Dr. Paul then inserts aspeculuminto the vaginato visualize the cervix and uses
a tenaculum to grasp the cervix, stabilize it, and allow the doctor to remove the
laminaria, move the cervix toward the vaginal opening, and move the cervix around
during the evacuation procedure. The cervix isthen anesthetized. (Ex. 125, Test. Dr.
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Paul 64-65.) The patient is not under general anesthesia, but pain medications and
sedation are administered through an intravenous line. (Ex. 125, Test. Dr. Paul 64.)

Dr. Paul stated that without the tenaculum in place, the cervix may be within a
coupleinches of the vaginal opening. With the tenaculumin place, the angle between
the cervix and uterus is straightened, the cervix is moved closer to the vaginal
opening, and thedoctor’ sability to seewhileusing instrumentsisimproved. (Ex. 125,
Test. Dr. Paul 65-66.)

Dr. Paul then breaksthe amniotic sac and drainsor suctionstheremaining fluid.
(Ex. 125, Test. Dr. Paul 66-67.) Dr. Paul insertsforcepsthrough the cervical opening
while the doctor continues to pull on the cervix with the tenaculum to straighten the
angle. Sometimes the fetus dismembers and Dr. Paul removes it in pieces, and
sometimes sheremovesthefetusasawhole, at |east to thelevel of thefetal head. (Ex.
125, Test. Dr. Paul 67-68.)

If thelevel of dilation permits, rather than using her forcepsto firmly grasp the
fetal parts, Dr. Paul usesforcepsto gently draw the fetal tissue out of the cervix inan
attempt to deliver thefetusasintact aspossible. (Ex. 125, Test. Dr. Paul 70-71.) With
Dr. Paul’ s administration of osmotic dilators and misoprostol, theliving fetus may be
completely or partially expelled past the level of the umbilicus and outside the
woman’ s body beforethe surgical portion of the D& E begins. If thisoccurs, or if the
fetal body isremoved intact during the D& E to the level of the calvarium, Dr. Paul
may disarticulate thefetal body at the neck. However, itisDr. Paul’ s preference, and
sheismore likely, to use her forceps to collapse the fetal skull and deliver the fetus
intact. In either case, she believes she has performed a lethal act on a vaginally
delivered living fetus. (Ex. 125, Test. Dr. Paul 60-61, 69-70, 79.)

If the head is lodged at the cervical os, the fetus can be disarticulated at the
neck, or, asisDr. Paul’ s preference, the doctor can reach in with the forceps, collapse
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the skull, and removethefetusintact. (Ex. 125, Test. Dr. Paul 69-70 & 110.) Dr. Paul
testified that it would be very unusual to perforate the uterus by collapsing the skull
with forceps because most perforations occur at the top of the uterus while searching
for fetal parts, and not at the lower area of the uterus near the cervix. (Ex. 125, Test.
Dr. Paul 111.)

Oncethefetusisremoved, Dr. Paul removesthe placenta by suction curettage.
(Ex. 125, Test. Dr. Paul 74.) Dr. Paul believesthat aD& E resultsin the deliberate and
intentional vaginal delivery of aliving fetus. (Ex. 125, Test. Dr. Paul 76.)

Many of Dr. Paul’ sD& E procedures, especially those done at (and presumably
after) 16 weeksof gestation, are performed under ultrasound guidance. (Ex. 125, Test.
Dr. Paul 67.)

xi. DR. CAROLINE WESTHOFF

Dr. Westhoff isa 1977 graduate of the University of Michigan medical school
who is board-certified in obstetrics and gynecology. Sheis employed at Columbia
University College of Medicine as aprofessor of obstetrics and gynecology, and asa
professor of epidemiology and of population and family health for the School of
Public Health. Sheisan attending physician at New Y ork Presbyterian Hospital, the
medical director of the hospital’s family-planning clinic, and the director of the
Special GY N Serviceat its Allen Pavilion.> Approximately 20,000 patients are seen
per year at the family planning clinic, and between 2,000 and 3,000 patients are seen
at the Special GY N Service per year to obtain tubal ligation, abortion care, or care for
miscarriages. Dr. Westhoff is an attending physician at these facilities two days per

>"There is no real description of whether the Allen Pavilion is a hospital or a
clinic, but it has operating rooms and accessto general anesthesia. Thefacility serves
a predominantly “Medicaid population.” (Ex. 126, Test. Dr. Westhoff 986-91 &
1018-20.)
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week, supervises and managesall care provided at that thesefacilities, and personally
sees approximately 500 patients per year at each of these facilities. Her private
practi ce through Columbia University focuses on miscarriage and abortion care, and
in that capacity, she sees dlightly less than 500 patients a year. She has been
performing abortions since 1978, and currently performs abortions in her private
practiceand at the Special GY N Service. (Ex. 126, Test. Dr. Westhoff 731-43 & Sub-
Ex. 126A.)

Dr. Westhoff isafellow of ACOG, amember of the board of directors for the
Association of Reproductive Health Professionals and the American Medical
Women’s Association, and amember of the American Public Health Association and
the National Abortion Federation. She has authored severa peer-reviewed and
published articles, primarily in the areas of contraception, ovarian cancer
epidemiology, and first-trimester medical abortions. She co-authored the “Procedure
Selection” chapter of A Clinician’ sGuideto Medical and Surgical Abortion, amedical
textbook published in 1999 used for teaching in the field of abortion practice. The
“Procedure Selection” chapter discusses the intact D&E abortion method. Dr.
Westhoff was a five-year member of the United States Preventative Services Task
Force, has participated in study sections or initial review groups for the National
Institutes of Health, and was an advisor to the National Institute of Child Health and
Human Development. She has been an expert witness in Michigan and New Jersey
cases challenging legislation banning partial-birth abortions. (Ex. 126, Test. Dr.
Westhoff 754-57, 761-64 & Sub-Ex. 126A.)

Since 1978, Dr. Westhoff has performed several thousand abortions. (Ex. 126,
Test. Dr. Westhoff 742.) She performs medical abortions up to 9 weeks, D& Cs up
to 12 or 13 weeks, D& Es from 14 weeks through 23 and 6/7 weeks, and she has
performed several hundred labor-induction abortions in the past. In 1997, she
performed 400 out of 500 second-trimester abortions by labor induction. Since the
Special GY N Servicesat the Allen Pavilion opened in 2001, Dr. Westhoff now refers
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those who choose labor induction. (Ex. 126, Test. Dr. Westhoff 744-45 & 985-86.)
Dr. Westhoff performed atotal of 250 D& Es, 50 of which were intact D& Es, at the
special GYN Service for 2003, and around 750 for the years 2001 through 2003. Dr.
Westhoff personally performed or supervised students performing 50 D& Es, including
the intact version, in 2003. (Ex. 126, Test. Dr. Westhoff 750-51 & 979.)

(@) D&C

Dr. Westhoff beginsaDé& C procedure by positioning the patient on aprocedure
tablein the manner used for agynecol ogic examination and administering antiseptics
and analgesics. Dr. Westhoff grasps the cervix with a tenaculum, stretches the
cervical openingto an appropriate diameter with amechanical dilator, insertsasuction
cannulainto the uterus through the cervical os, and removes the uterine contents by
vacuum aspiration. (Ex. 126, Test. Dr. Westhoff 771-72.)

Dr. Westhoff testified that the uterus lies suspended by ligaments in the
woman'’s pelvic cavity. She explained that the tenaculum is an instrument used to
grasp the cervix in order to pull down on the uterus and this traction stabilizes the
uterus so that it does not move when instruments are inserted. (Ex. 126, Test. Dr.
Westhoff 772.)

Dr. Westhoff stated that a D& C can be used from the earliest time that a
pregnancy isdiagnosed throughout thefirst trimester and perhapsinthevery early part
of the second trimester, but usually a D&E is required in the second trimester. (Ex.
126, Test. Dr. Westhoff 773.)

-141-



(b) D&E

Based on CDC data, Dr. Westhoff testified that 95% of all second-trimester
abortions are performed by D& E. This statistic includes the intact D& E variation.
(Ex. 126, Test. Dr. Westhoff 778-80.)

For Dr. Westhoff’'s D& E procedures, the patient is seen one or two days prior
to the D&E to obtain a routine history, physical examination, and an additional
sonogramto confirmthefetus’ sgestational age. Thisinformationisusedto determine
which abortion options should be discussed with the patient. (Ex. 126, Test. Dr.
Westhoff 780-81 & 993.)

UnlessDr. Westhoff’ spatientsask for additional information, they aregenerally
not told their fetus may be dismembered or the fetal head crushed or aspirated. Dr.
Westhoff’ s patients are advised that the fetus and placentawill be removed from the
uterus as safely as possible, but exactly how that will occur proceeds differently with
each patient. (Ex. 126, Test. Dr. Westhoff 797.)

For Dr. Westhoff’s patients who wanted a child but must have a second-
trimester abortion, the woman may want to hold the fetus as part of the grieving
process. For these women, Dr. Westhoff explains that |abor may be induced or an
intact D& E attempted, but an intact D& E cannot be guaranteed. The woman isalso
told the fetal skull will be empty if she chooses an intact D&E. (Ex. 126, Test. Dr.
Westhoff 830-31 & 833-34.)

Dr. Westhoff inserts osmotic dilators once or twice under local anesthesia. (Ex.

126, Test. Dr. Westhoff 785.) Once the laminaria are inserted, Dr. Westhoff allows
the woman to go home or return to work. (Ex. 126, Test. Dr. Westhoff 814.)
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Dr. Westhoff’s assessment of whether dilators are inserted serially over two
days depends on the fetus' s gestational age and the woman’s anatomy and history. If
inserted over two days, the woman returns after the first day to have the first set of
dilatorsremoved and asecond set inserted. Occasionally misoprostol isadministered
afew hours before the procedure to further soften the cervix. Dr. Westhoff testified
that the amount of dilation needsto be greater asthe pregnancy progresses. (Ex. 126,
Test. Dr. Westhoff 785-86 & 998-99.)

According to Dr. Westhoff, the cervical dilation the woman presents with, and
the woman’'s response to dilation procedures, varies widely. Some women present
with threeto four centimetersof dilation before any dilation procedureisstarted. (EX.
126, Test. Dr. Westhoff 788.)

Dr. Westhoff’ sgoal with every D& E isto removethefetusasintact aspossible,
so her dilation process does not differ between intact and dismemberment D& Es. (EX.
126, Test. Dr. Westhoff 795.)

Dr. Westhoff stated that dilation of the cervix with mechanical dilators, as
opposed to osmotic dilators, can tear and scar the cervix, but whether that leads to
problemsin subsequent pregnanciesisunknown. (Ex. 126, Test. Dr. Westhoff 996-
98.)

Inahospital operating room, Dr. Westhoff administersgeneral anesthesiatothe
woman, removesthe cervical dilators, rupturesthe amniotic sac, and allowsthe sacto
drain. (Ex. 126, Test. Dr. Westhoff 786.) Dr. Westhoff uses atenaculumto grasp the
cervix. Sheinsertsafinger or instrument into the uterine cavity through the cervix to
begin pulling down fetal parts. (Ex. 126, Test. Dr. Westhoff 786).

According to Dr. Westhoff, although 95% of term fetuses present in the vertex
position, second-trimester fetusesareinavariety of positionsbecause of theadditional
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room available in the uterus. One-third of second-trimester fetuses are vertex; one-
third breech; and one-third transverse. Therefore, the part of the fetus Dr. Westhoff
initially grabs during second-trimester D& Es varies. (Ex. 126, Test. Dr. Westhoff
788.)

Dr. Westhoff removesthefetusby pulling fetal partswithinstrumentsor digits.
If the fetus is dismembered, she examines the parts to assure that all parts have been
removed, and then delivers the placenta with a combination of suction curettage and
asharp curette. (Ex. 126, Test. Dr. Westhoff 787.)

Dr. Westhoff prefers to minimize the number of instrument passes into the
uterine cavity, and therefore, prefers to remove the fetus as intact as possible.
However, whether she performs a dismemberment or an intact D& E depends on
individual circumstances encountered asthe procedure evolves. Dr. Westhoff cannot
accurately predict at the outset of the procedure which variation of D& E will actually
be performed. (Ex. 126, Test. Dr. Westhoff 794.)

Dr. Westhoff testified that for any fetal part that istoo largeto passthrough the
cervix, including the fetal head, she reduces the diameter of the part by severing,
crushing, or collapsing it. Dr. Westhoff must crush or collapse the fetal head in the
vast mgjority of D&Es. (Ex. 126, Test. Dr. Westhoff 798.)

Inadismemberment D& E, Dr. Westhoff cannot directly visualizethefetal head,
so sonography must be used. Dr. Westhoff uses along forcepsto grasp the skull and
crush it to drain the skull contents and reduceits size. Dr. Westhoff described thisas
difficult, requiring several instrument passes to accomplish. (Ex. 126, Test. Dr.
Westhoff 799 & 801.)

In Dr. Westhoff’s intact D& E procedures, a hole is placed in the base of the
fetal skull under direct visualization. The contentsdrain spontaneously in most cases,
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and if not, the contents are suctioned. The skull bones will then collapse inward
without any external application of force and Dr. Westhoff can remove the skull from
the uterus. (Ex. 126, Test. Dr. Westhoff 799-800 & 1004-05.)

In Dr. Westhoff’s experience, the intact D& E occurs more commonly (but in
less than half the cases) at 18 to 20 weeks of gestation or later, but it can occur earlier
in the second trimester. (Ex. 126, Test. Dr. Westhoff 801-02.)

Dr. Westhoff estimates that the surgical portion of the D& E lasts, on average,
about 20 minutes, but can be as short as 10 minutes and as long as an hour (or more

if there are complications). (Ex. 126, Test. Dr. Westhoff 813-14.)

Dr. Westhoff generaly performs her D& Es under ultrasound guidance. (Ex.
126, Test. Dr. Westhoff 786-87.)

(c) LABOR INDUCTION
Dr. Westhoff remains familiar with the current medical literature and has
prepared ateaching tape on behalf of ACOG for use by physicianslearning about the

use of prostaglandins for performing abortions. (Ex. 126, Test. Dr. Westhoff 744.)

Based on CDC data, Dr. Westhoff testified that |abor induction isused in about
5% of all second-trimester abortions. (Ex. 126, Test. Dr. Westhoff 802.)

According to Dr. Westhoff, using osmotic dilators prior to starting an induction
abortion will shorten the procedure. (Ex. 126, Test. Dr. Westhoff 790-91.)
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xii. DR. CASSING HAMMOND

Dr. Hammond received his medical degree from the University of Missouri in
Kansas City in 1988 and completed his residency in obstetrics and gynecology at the
University of Rochester in Rochester, New Y ork, in 1992. He became board-certified
in obstetrics and gynecology in 1994. He is a diplomate of the National Board of
Medical Examiners. Dr. Hammond is employed as a physician by the Northwestern
Medical Faculty Foundation at the Northwestern University Medical School, and is
an assistant professor in Northwestern University’s Department of Obstetrics and
Gynecology. Heteaches medical students, residents, and fellows; administers policy
regarding the general and high-risk obstetric and gynecol ogic care provided through
the Prentice Ambulatory Care Clinicfor low-incomewomen; and directstheobstetrics
and gynecology rotational training for third-year medical students at the Prentice
Women's Hospital. Within his faculty-based practice, 60% of his professional time
IS spent treating patientsasageneral OB/GY N physician. He delivers approximately
100 babies per year. The remainder of histimeis spent providing OB/GY N patient
care to women with severe disabilities at the Rehabilitation Institute of Chicago,
providing OB/GYN care to women with AIDS a Northwestern Memoria’s
Comprehensive Women’'s AIDS Center, and supervising and performing first- and
second-trimester pregnancy terminations. (Ex. 124, Test. Dr. Hammond 517-27 &
Sub-Ex. 124B.)

Dr. Hammond supervisesand performs pregnancy terminationsfromvery early
In gestation through 24 weeks. He providesabortion services approximately two days
aweek at Northwestern’s family-planning center, and he supervises Northwestern’'s
two-year fellowship program in family planning and contraceptive research, which
Includes teaching abortion procedures. Dr. Hammond isafellow of ACOG. He has
offered testimony challenging Illinois and Ohio partial-birth abortion statutes. (EX.
124, Test. Dr. Hammond 517-25, 527, 536, 539-40 & Sub-Ex. 124A.)

-146-



Dr. Hammond has been performing abortions for 15 years and performs
medical abortions in the first trimester with medications that induce miscarriage,
D& Cs, labor induction, and D& Es up to 24 weeks. Over the course of his career, he
has performed at least 3,000 abortions, including at least 1,000 D&Es. At 20to 24
weeks of gestation, 95% of the abortions Dr. Hammond performs are D& Es, with the
remainder being labor induction. Dr. Hammond estimatesthat at | east three times per
month afetus will deliver intact to the level of the fetal calvarium, and in about half
of hisD& Esfrom 20 to 24 weeks, he is able to remove the fetusintact to the level of
thefetal navel or above. (Ex. 124, Test. Dr. Hammond 526-28, 530, 533, 668, 675.)

(&) D&E

Dr. Hammond characterizes the intact D& E as a variation of the D&E. For
every D& E performed, Dr. Hammond tries to remove the pregnancy as intact and as
expeditiously as possible. (Ex. 124, Test. Dr. Hammond 531-32.)

In Dr. Hammond'’ s practice, for most women at 20 to 24 weeks of gestation, the
pregnancy is being terminated to preserve the mother’s health or because of afetal
anomaly. The patient’spsychological conditionisfragile. By thetime Dr. Hammond
sees these patients, they have usually been counseled by maternal-fetal medicine
specialistsconcerning D& E and | abor-induction abortion. Nonethel ess, Dr. Hammond
re-advises them of their options and explainsthat the fetus may be dismembered and,
In some cases (depending on the patient’ s desire to know and psychol ogical state), he
explainsthat the skull will be collapsed with the forceps. Most of the women he sees
have already been advised of their abortion options and were referred to him because
they chose D&E. Dr. Hammond believes these women choose D& E based on a
persona need and desire to avoid the pain and length of labor when they are already
losing a wanted pregnancy. (Ex. 124, Test. Dr. Hammond 544-46 & 656-61.)
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Dr. Hammond testified that somewomen arenow choosing D& E and requesting
that it be done as intact as possible because they want the control and predictability
of the D& E, but want the ability to hold the fetus afterward. Dr. Hammond tells such
patients that an intact D& E cannot be guaranteed, and that the fetus may need to be
dismembered, but the doctors will do their best. (Ex. 124, Test. Dr. Hammond 551-
52.) Dr. Hammond stated that fetal tissue dismembers more easily at 20 weeks of
gestation than at 24 weeks of gestation. (Ex. 124, Test. Dr. Hammond 671.)

For Dr. Hammond, the D& E is a two-day procedure involving dilation of the
cervix followed by surgical removal of the uterine contents. (Ex. 124, Test. Dr.
Hammond 530-31.) Dr. Hammond's dilation protocol for D&Es is based on the
gestational age of thefetus, with the goal being to obtain sufficient dilation to perform
an intact D&E in every case. (Ex. 124, Test. Dr. Hammond 597.)

At 20 to 24 weeks of gestation, Dr. Hammond typically inserts 2 to 3 sets of
laminaria, and for |ate second-trimester abortions, he may insert as many as 15 to 20
laminaria. (Ex. 124, Test. Dr. Hammond 672-73.) Laminaria are inserted 24 hours
before the scheduled D& E surgery. (Ex. 124, Test. Dr. Hammond 673.) For women
with an especially tight cervix, Dr. Hammond may administer a combination of
misoprostol and athird set of laminariathe morning of the D& E. (Ex. 124, Test. Dr.
Hammond 673.) Dr. Hammond administers genera anesthesia to those patients
beyond 16 to 18 weeks of gestation. (Ex. 124, Test. Dr. Hammond 573.)

Intheoperating room, Dr. Hammond insertsasuction curetteinto theuterusand
suctions out the amniotic fluid. (Ex. 124, Test. Dr. Hammond 676.) In the majority
of Dr. Hammond's cases, suctioning the amniotic fluid will cause the umbilical cord
to comeout. Dr. Hammond cutsthe cord and thefetuseventually dies. (Ex. 124, Test.
Dr. Hammond 676.)
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Dr. Hammond may use forceps to grasp afetal part, pull it down, and re-grasp
the fetus at a higher level—sometimes using both his hand and a forceps—to exert
traction to retrievethefetusintact until the head islodgedinthecervical os. (Ex. 124,
Test. Dr. Hammond 679.)

Dr. Hammond testified that a breech extraction D& E refersto reaching into the
uterusand, if thefetusis presenting in abreech or buttocks-first position, grasping the
lower extremity and gradually delivering the fetus to the level of the fetal head or
cavarium. (Ex. 124, Test. Dr. Hammond 532.) A breech presentation allows for
delivery of thefetusintact up to thelevel of thefetal navel or above. (Ex. 124, Test.
Dr. Hammond 533-34.) Dr. Hammond occasionally converts the fetus to a breech
position. (Ex. 124, Test. Dr. Hammond 686.)

Sometimes another physician assists Dr. Hammond in performing D& Es by
pressing on the woman’s abdomen to put pressure on the uterus to expel the fetus.
(Ex. 124, Test. Dr. Hammond 680.)

As Dr. Hammond is removing the fetus, it is rotated so the abdomen faces
downward. With help from hissurgical assistant, Dr. Hammond rai sesthe anterior lip
of the cervix to allow the doctor to insert aforceps and, under direct visualization or
by sense of feel, to permit the forceps to be inserted into the base of the fetal skull to
collapse the skull. (Ex. 124, Test. Dr. Hammond 680-81.) At 20 weeks of gestation
or later, Dr. Hammond usually uses a scissors at the base of the fetal skull to collapse
it. At lessthan 20 weeks, Dr. Hammond can usually use hisfinger because the skull
is softer. (Ex. 124, Test. Dr. Hammond 606-07.)

Dr. Hammond uses ultrasound occasionally, but not routinely, to assist in
determining if all fetal parts have been removed. He testified that routine use of
ultrasound would lengthen the procedure and the patient’s exposure to anesthesia.
(Ex. 124, Test. Dr. Hammond 572-73.)
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(b) LABOR INDUCTION

Dr. Hammond induceslabor by administering vaginal misoprostol suppositories
periodically until the woman deliversthefetus. If thefetusisdead at the start of the
procedure, the induction abortion lasts 12 to 24 hoursin 90% of cases. If thefetusis
alive, 12to 24 hoursisthe lower limit of time needed for an induction abortion. (EX.
124, Test. Dr. Hammond 668-69.)

xiii. DR. WATSON A. BOWES, JR.

Dr. Watson A. Bowes, Jr., isan obstetrician and gynecol ogist who is currently
Professor Emeritus of Obstetrics and Gynecology at the University of North Carolina
in Chapel Hill. Dr. Bowesisboard-certified in obstetrics, gynecology, and maternal-
fetal medicine. Dr. Bowesgraduated fromthe University of Colorado Medical Center
in 1959, after which he completed an internship at a hospital associated with the
Dartmouth Medical School. He then completed residencies in general practice,
obstetrics, and gynecology, as well as a fellowship in fetal physiology at the
University of Colorado. In 1965, he entered private OB/GY N practice and served as
part-time faculty at the University of Colorado. Beginningin 1967, Dr. Bowes spent
two years in the Army Medical Corps, after which he took a faculty position in the
Department of Obstetrics and Gynecology at the University of Colorado until 1982,
He then became afaculty member in the Department of Obstetrics and Gynecology at
the University of North Carolina, where he remained until his 1999 retirement. Dr.
Bowes still serves on the ingtitutional review board of the University of North
Carolinamedical school, isan editor-in-chief of amedical journal related to obstetrics
and gynecology, and is a peer reviewer for two medical journals. Dr. Bowesis a
fellow of ACOG and has served on the committee on ethicsfor fiveyears. (Ex. 525;
Tr. 897-903, Test. Dr. Bowes.)
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Dr. Boweshasperformed D& Csfor incompl ete miscarriages; suction curettage;
and induction of labor for fetal death in the second trimester of pregnancy. He has
supervised D& Es on demised fetuses. His experience with these procedures is
predominantly in situations in which the fetus has died in utero before the procedure
begins, athough he has supervised “some number” of induction abortions on live
fetuses in both the first and second trimesters. Over the course of his career, Dr.
Bowes has supervised or assisted in performing D& Es on live fetusesin two or three
cases and he has performed approximately 150 procedures on demised fetuses, 40 to
80 of those being inductions and the remainder D& Es that he supervised. He has
never observed or supervised an intact D&E. He has had no formal training on
abortion techniquesor proceduressince 1965. (Tr. 903-05, 920-21, 944-45, 948, 952-
53, Test. Dr. Bowes.)

Dr. Bowesfirst became aware of the so-called “partial-birth abortion” in 1995
when Congressman Canady asked him to critique statements that had been submitted
supporting use of the procedure. Dr. Bowes submitted | ettersto the House and Senate
commenting on specific questions posed by Congressman Canady and Senator
Santorum regarding the banned procedure. Dr. Bowes has been involved in six
lawsuits dealing with state laws that purported to ban the procedure, uniformly
testifying in support of the constitutionality of these bans. (Tr. 914-15, 950-51, 993,
Test. Dr. Bowes.) Dr. Bowes has also testified in support of other state statutes
imposing restrictionson abortions. (Tr. 951-52, Test. Dr. Bowes.) Dr. Bowes agrees
that “because [he] believe[g] that the intact D& E procedure has comparable risk to
other available procedures, [his] support for the partial-birth abortion act is not based
on any concerns for protecting maternal health”; rather, he is ethically opposed to
abortion in general, would support aban on all abortions aslong asthelaw contained
an exception for when the woman'’slife was at risk, would personally not perform an
abortion to save his patient’ slife unlessthe likelihood that the patient will dieis over
50%, and would favor banning abortions of pregnancies resulting from rape and
incest. (Tr.960-61, Test. Dr. Bowes.)
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Dr. Bowes understands the “partia-birth abortion” procedure to mean the
technique variously described by Drs. Haskell and McMahon and ACOG which
“involves. . . partia delivery of afetuswho, at thetime of that delivery, is still alive,
and then some procedure or some act i s performed by the physician that not only ends
the delivery but also kills the fetus.” Specifically, Dr. Bowes understands the
procedure to involve dilating with laminaria; converting the fetus to a breech
presentation when possible; delivering the fetus up to the head, at which point the
cervix isnot fully enough dilated to allow the head to pass; making anincision in the
fetal skull; and inserting a suction device into the fetal skull to suction out the brain
of the fetusin order to diminish the size of the fetus' s skull and to kill the fetus. (Tr.
915-16, Test. Dr. Bowes.)

Based on his limited abortion experience and his review of the Haskell and
McMahon papers, the ACOG statement, and approximately 20 expert reports
submitted by the plaintiffs in the nationwide litigation regarding the Partial-Birth
Abortion Ban Act of 2003, Dr. Bowes opined that he has never “seen any situation
where [he] perceived the need to use an intact D&E” or where he “perceived any
advantageto using an intact D& E over other methods of abortion.” (Tr. 919-20, Test.
Dr. Bowes.)

xiv. DR. M. LEROY SPRANG

Dr. Sprang is afellow of ACOG, the American College of Surgeons, and the
American Society for Colposcopy and Cervical Pathology. He currently practices
obstetrics and gynecology with a large private practice that is affiliated with the
Northwestern University Medical School in Chicago. He has served asan instructor,
associate professor, or assistant professor in clinical obstetrics and gynecology at
Northwestern since 1975 and has been active in professional organizations since
completion of his residency in obstetrics and gynecology in 1975. He earned his
medical degree from LoyolaMedical School in 1969. Dr. Sprang has delivered over
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3,000 babiesin hismedical career and has handled 450-500 spontaneous abortions (or
miscarriages) during all trimesters of pregnancy. He has performed D&Es and
induction abortions in cases of fetal demise. Dr. Sprang recalls performing one
abortion on alive fetus during a hysterotomy which was necessary to save the life of
amother who was bleeding into her abdomen due to a placenta percreta, a condition
in which the placenta grows through the uterine wall. (Tr. 1098-1106, Test. Dr.
Sprang; Ex. 530.)

Dr. Sprang testified that he does not perform abortions on live fetuses because
he went into medicine to preserve life and is uncomfortable causing fetal death. “In
my office, patients[wanting an abortion of alivefetus] arereferred. They go havethe
abortion, they come back and see me.” (Tr. 1128, Test. Dr. Sprang.)

Dr. Sprang testified that after 20 weeks of gestation, every physician in his
institution uses the induction method of abortion. (Tr. 1112, Test. Dr. Sprang.) Dr.
Sprang uses misoprostol or laminaria for inductions through the 40™ week of
pregnancy. The shortest time period Dr. Sprang has observed for completion of a
second-trimester induction abortion using misoprostol isfour to six hours. (Tr. 1115,
1130, 1184, Test. Dr. Sprang.)

During histerm as chairman of the board of the Illinois State Medical Society,
Dr. Sprang became involved in the “[p]artial intact D&X” issue and collected
information on the issue from physicians across the United States and in foreign
countries. The Society introduced aresolution in the Illinois House to ban the “intact
D& X” and, asanIllinoisdel egateto the American Medical Association (“AMA"), Dr.
Sprang served on an AMA committee assigned to review the issue. Following
issuance of the committee's report, the AMA “went to Congress in Washington” in
support of HR 1122, which was a prior version of the Partial-Birth Abortion Ban Act
of 2003 now before this court. (Tr. 1116-22, Test. Dr. Sprang.) According to Dr.
Sprang, whoiscurrently the chairman of thelllinoisdelegationtothe AMA, the AMA
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does not support the version of the law now before the court due to the AMA’s
traditional position of not supporting legidation that potentially criminalizes a
physician’s actions. (Tr. 1123-24, Test. Dr. Sprang.)

Dr. Sprang understands the intact D& X procedure to be that described by
ACOG,; that is, gradually dilating the cervix; performing an internal podalic version
of thefetusfrom avertex presentation to abreech presentation; extracting thefetusup
to the head; piercing the fetal skull with scissors; removing the intracranial contents
with a suction cannula; and then delivering the dead, but otherwise intact, fetus. Dr.
Sprang understandsthat all physicians do not perform the procedurein the sameway.
(Tr. 1142-44, Test. Dr. Sprang.)

As Dr. Sprang interprets the medical literature and information he has gained
through hiswork withthe AMA, theintact D& E, or D& X, differsfrom the traditional
disarticulation D& Einthat morecervical dilation with repeated insertion of laminaria
IS required for the intact procedure and the intact procedure requires an internal
podalic version which is a rarely used and seldom-recommended technique. (Tr.
1145-47, Test. Dr. Sprang.)

Xv. DR. CURTIS COOK

Dr. Cook is a board-certified maternal-fetal medicine specialist who is aso
board-certified in obstetrics and gynecology. Dr. Cook graduated from the Indiana
University School of Medicinein 1989; completed hisfour-year OB/GY N residency
in Michigan in 1993; and in 1995 finished afellowship in maternal-fetal medicine at
the University of Louisville School of Medicine where he completed additional
trainingtolearnto carefor complicated pregnanciesthat may includefetal or maternal
complications. In addition to his current position as associate director for maternal -
fetal medicine at a large health care organization in western Michigan, Dr. Cook
serves as an associate clinical professor in the Department of Obstetrics and
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Gynecology at the Michigan State College of Human Medicine. Dr. Cook’sclinical
practiceismainly comprised of referralsfrom other physicians, including womenwith
surgical and medical complications, multiplegestation, and fetuseswith abnormalities.
Dr. Cook delivers between 100 and 200 babies per year and has delivered “[s|everal
thousand” babies over the course of his career. (Tr. 1254-62, Test. Dr. Cook; EX.
527.)

Dr. Cook is a member of the Association of Pro-Life OB/GY Ns and has been
involved in PHACT, Physicians Ad Hoc Coalition for Truth, a group primarily
operated by academic physicians with expertise in management of complicated
pregnancies for the purpose of issuing “some factual and supported documents for
educational purposes regarding specifics of [theintact D& E or D& X] procedure’ in
response to “medical misinformation that was being put forward regarding this
procedure.” (Tr. 1291-92, Test. Dr. Cook.)

Asamaternal-fetal specialist, Dr. Cook treats both the mother and the fetus as
patients. Part of Dr. Cook’s practice involves performing medical procedures on
living fetuses, including removing fluid or tissue from various fetal cavities for
examination; inserting shunts into fetuses to bypass obstructions; and performing
transfusions for anemia. (Tr. 1263, Test. Dr. Cook.)

Dr. Cook performs suction curettage up to 12 weeks for spontaneous
miscarriages; he has in “rare instances’ performed D& Es on expired fetuses in the
second trimester; and he has not performed a D& E on aliving fetus. Dr. Cook does
not typically perform D&Es on living fetuses because “it’s not [his] treatment of
choice.... Butif thecasearose where[he] felt that it wasin the mother’ s best health
interest to end the pregnancy, and [he] could not do it safely as in the manner of a
labor induction, then [ he has] experience doing the D& E technique and would do that,
if theclinical situation necessitated that, in order to preservethe heal th of the mother.”
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Dr. Cook performs D& Es on fetuses that have already expired approximately once a
year or less. (Tr. 1265 & 1270-75, Test. Dr. Cook.)

Dr. Cook testified on cross-examination that he has performed between three
and five D& Es on expired fetuses and he has supervised under 20 D& Es. Of those 20
D&Es, less than 10 involved a living fetus at the beginning of the procedure. (Tr.
1375-76, Test. Dr. Cook.)

Dr. Cook does not perform elective abortions. Dr. Cook refers his patients to
other physicians for D& Es when a fetus has been diagnosed with a nonlethal fetal
abnormality and the patient wishes to terminate the pregnancy. If one of Dr. Cook’s
patients is carrying afetus with alethal fetal anomaly, but with no maternal medical
complicationsrelated to theanomaly, Dr. Cook refersthe patient to one of hispartners
for delivery and Dr. Cook handles aftercare and management of complications. (Tr.
1270, 1281, 1332-33, Test. Dr. Cook.) Dr. Cook doestreat patientsfor complications
related to abortion, such as perforation, bleeding, and infection. (Tr. 1283-84, Test.
Dr. Cook.)

When pregnancy terminations prior to term are necessary after 16 weeks of
gestation, Dr. Cook predominantly uses medical induction for several reasons. First,
lethal fetal abnormalities are usually diagnosed via second-trimester ultrasound and
are not presented to Dr. Cook’s office until 16 to 20 weeks of gestation, and often
later, and the D& E isamuch more complicated and possibly riskier procedure beyond
20 weeks. Second, infetal-abnormality cases, “wefrequently want to haveacomplete
fetus for pathologic evaluation after delivery,” including an intact central nervous
system, in order to gather information that may be relevant for family members or
future pregnancies. Third, many of his patients have underlying medical
complications that require delivery in “as controlled a situation as possible, using as
normal aprocess as possible for thedelivery.” Finally, “many of the patients that we
see are devastated by the unexpected outcomes of the fetuses, and want to be able to
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have whatever period of timethey can with their baby, whichwould include generally
being able to hold a baby that[] is intact as and normal appearing as possible.” (Tr.
1264-65, 1271, 1278-79, Test. Dr. Cook.)

By using prostaglandins, Dr. Cook claims that physicians can “get medical
inductions down to pretty reliable 12-hour, on average, interval of timeor lessand do
it inamanner that minimizesrisk for both maternal complications and still allows, if
it's appropriate, adequate outcome for the fetus.” (Tr. 1369, Test. Dr. Cook.)

Dr. Cook estimates that he performs inductions for fetuses |less than 23 weeks
oneto two times per month and inductions after 23 weeks once per week. (Tr. 1281-
82, Test. Dr. Cook.) Dr. Cook has performed inductions prior to viability on living
fetuses that either die at some point during the process or are “born with signs of life
but [are] not ableto survive, ultimately, just because of the early gestational age.” (Tr.
1282-83, Test. Dr. Cook.) Dr. Cook has never injected afetuswith digoxin or KCl in
the course of aninduction procedure. (Tr. 1429-30, Test. Dr. Cook.) Dr. Cook agrees
that women with viral diseases like hepatitis and HIV would face greater risks with
such injections. (Tr. 1431, Test. Dr. Cook.)

When Dr. Cook terminatesapregnancy for maternal health reasonspreviability,
he may not monitor the fetus and he is less concerned about how well the fetus may
tolerate vaginal delivery. For such pregnancy terminations involving viable fetuses,
“it is always our preference to try to deliver vaginaly by utilizing . . . a normal
laboring process because it's most physiologic and generally best tolerated by the
mother.” If thefetus has complicationsthat would prevent it fromtolerating avaginal
delivery, Dr. Cook “would then do an operative delivery such as a cesarean delivery
in order to facilitate maternal recovery and to allow the least traumatic method of
delivery of the fetus.” (Tr. 1302-03, Test. Dr. Cook.)
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Dr. Cook became aware of the intact D& E, or D& X, procedure when it was
“proposed through the U.S. Congress as a procedure that would be worthy of being
evaluated and potentially banned, if, indeed, it turned out to have some of the potential
risk or concerns that subsequently have cometo light.” AsDr. Cook understandsit,
the procedure—also referred to as* partial -birth abortion”—consi sts of thefollowing:

| understand it to refer to the procedure basically described by Dr.
Haskell as a D&X procedure; Dr. McMahon, as an intact D&E
procedure, and others as the intact D& X procedure, the hallmark of
whichisovert dilation of the cervix, potentialy internal podalic version
or turning afetusto abreech position, grasping thefetus, pulling it down
through the dilated cervix to the level of the after[-]coming head, such
that al thefetusis delivered but the head. And then doing some sort of
destructive and decompression procedure on the fetal head to allow
passage of the remainder of the baby.

(Tr. 1284-85, Test. Dr. Cook.) Dr. Cook understands that the intact D& E procedure
may vary in how the cervix isdilated, how much the cervix is dilated, whether or not
the fetus is converted to a breech position, and how the fetal skull is decompressed.
(Tr. 1297, Test. Dr. Cook.)

Dr. Cook viewstheintact D& E, or D& X, procedureto bedistinct fromthe D& E
because the intact D& E is performed at alater gestational age (after 20 weeks) on a
larger fetus; invol ves much more cervical dilation and moreintrauterine manipul ation
of the fetus; and it involves a *“decompression procedure of the fetal head that is
uniqueinitsformof aspirating out thebrain contents.” (Tr. 1286-87, Test. Dr. Cook.)
In contrast, the D&E involves dismembering the fetus inside the uterus with
Instruments and removing the piecesthrough an adequately dilated cervix. (Tr. 1294-
95, Test. Dr. Cook.)

Dr. Cook was asked to, and did, testify before Congressregarding the potential
banning of the intact D& E or D& X procedure during a special joint hearing of the
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House and Senate Judiciary Committees in 1997 and before a House Subcommittee
in 2003. (Tr. 1289, Test. Dr. Cook.) Dr. Cook “wasasked . . . to give advice on how
we could write a better Bill [after Carhart], how we could most narrowly define the
procedure, and so [he] put forward several recommendations, some of which became
incorporated, some of which did not.” (Tr. 1447, Test. Dr. Cook.) In an effort to
narrow the scope of the Act, Dr. Cook recommended that the Act be limited to
procedures performed after 20 weeks. He aso suggested including anatomic
landmarksand*“intentional or volitional destructiveprocedures’ and excluding normal
vaginal deliveries. (Tr.1447-48 & 1451, Test. Dr. Cook.) Dr. Cook hasalso testified
or submitted declarations in support of statutes limiting partial-birth abortions in
litigation in Michigan, Missouri, Wisconsin, and Alaska. (Tr. 1448 & 1450, Test. Dr.
Cook.)

xvi. DR. ELIZABETH SHADIGIAN

Dr. Shadigian is a board-certified obstetrician and gynecologist who is also a
full-time faculty member at the University of Michigan. She received her medical
degree from the Johns Hopkins School of Medicinein 1990, completed her OB/GY N
residency at the Franklin Square Hospital Center in Baltimore and Johns Hopkinsin
1994, and became afull-timeclinical assistant professor of obstetrics and gynecology
at the University of Michigan that same year. Sheis a fellow of ACOG and is a
reviewer for several national medical journals. (Tr. 1486-90, Test. Dr. Shadigian; Ex.
529.)

Dr. Shadigian has performed D& Cs, D& Es, and medical induction of labor to
terminate pregnanciesprior tofull term. Dr. Shadigantestified that with theexception
of some pregnancy terminations that were necessary to treat materna health
complications, “all thebabiesthat . . . [Dr. Shadigian has] . . . performed abortions on
were dead by the time” she performed the procedure. (Tr. 1493-94, Test. Dr.
Shadigian.) Dr. Shadigian doesnot performabortionson livefetusesunless®it’ s[her]
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belief the mother will die,” asituation that has occurred approximately 20 to 40 times
in her career. (Tr. 1564-65, Test. Dr. Shadigian.) In those cases, she used the
induction method of abortion to terminate the pregnancy. (Tr. 1565, Test. Dr.
Shadigian.)

Dr. Shadigian performs D& Csfrom approximately 5to 12 weeks of pregnancy,
aprocedure which involvesdilating the cervix and using sharp or suction curettageto
remove the uterine contents, including the fetus, placenta, and fluid. (Tr. 1493, Test.
Dr. Shadigian.) She has performed “hundreds’ of D& Cs on expired fetuses and has
observed the procedure being performed on living fetuses. (Tr. 1495, Test. Dr.
Shadigian.) Dr. Shadigian uses mechanical dilation of the cervix for her D& C and
vacuum-aspiration procedures. (Tr. 1574, Test. Dr. Shadigian.)

Dr. Shadigian testified that she performs D&Es in the second trimester, a
procedure which involves dilation of the cervix over a series of days with laminaria
or osmotic dilators; use of medicine such as misoprostol to dilate and prepare the
cervix; removal of the laminaria and possible use of additional dilators at that time;
placement of traction onto the cervix to straightenit out; and use of instrumentsinside
the uterusto facilitate the fetus sdisarticulation and removal. (Tr. 1493-94, Test. Dr.
Shadigian.) Dr. Shadigian hasassisted with 30 to 50 D& Es on expired fetuses during
residency, performed 10 to 20 D&Es on expired fetuses since she came to the
University of Michigan in 1994, and has observed D& E procedures being performed
onlivefetusesup to 20 or 22 weeks of gestation. Of the D& Es she has performed, Dr.
Shadigian has completed approximately 8 to 10 D& Eson 17- to 19-week fetuses at
the University of Michigan and on 20-week fetuses during residency. Under normal
circumstances, Dr. Shadigian estimatesthat surgical removal of afetusduringaD&E
procedure takes approximately 30 minutesto 2 hours. (Tr. 1495-96, 1565, 1580-81,
Test. Dr. Shadigian.)
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Dr. Shadigian most commonly uses medical induction at 20 weeks of gestation
and up. Dr. Shadigian performs medical inductions on fetuses prior to term on a
weekly basis, but it is “more rare” for her to use induction prior to viability. Dr.
Shadigan testified that medical induction involves placement of medications in the
woman'’ s uterus, vagina, or mouth to induce contractions and begin the physiological
process of labor. (Tr.1493-97 & 1499, Test. Dr. Shadigian.) Dr. Shadigian has most
commonly used the induction method to terminate pregnancies prior to viability for
chorioamnionitis® and preeclampsia. (Tr. 1499-1500, Test. Dr. Shadigian.)

Dr. Shadigian treatsabortion complicationssuch asinfection, blood |l oss, uterine
scar tissue, and premature births following induced abortions. She has developed an
Interest in treating such complications because “[i]t has been estimated up to 43% of
American women will have an elective abortion or amedically necessary abortion by
thetimethey are age 45.” (Tr. 1505-07, Test. Dr. Shadigian.)

Dr. Shadigian has performed asystematic literature review regarding theintact
D&E or D& X, defined as dilation of the cervix over several days to accomplish an
adequate amount of dilation; instrumental conversion of the fetus to a breech
presentation; delivery of the fetus up to its head; admission of instruments into the
base of the fetal skull; and extraction of the contents of the fetal skull in order to
facilitate delivery of the head. After her review of the Act, various definitions of the
intact D& E procedure, and expert declarations, Dr. Shadigianthinksthereare“several

%% Chorioamnionitis” is an “[i]nfection involving the chorion, amnion, and
amniotic fluid; usually the placental villi and deciduaareasoinvolved.” Stedman’'s
Medical Dictionary 343 (27" ed. 2000). Seealso Ex. 124, Test. Dr. Hammond 588-
89 (chorioamnionitisis “an infection of the fetal membranes and also the amniotic
fluid”). Dr. Shadigan defines chorioamnionitis, perhaps more broadly, as “an
infection of the membranes, the placenta, the baby, the uterus, and . . . any variation
thereof.” (Tr. 1499-1500, Test. Dr. Shadigan.)
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variations’ of the procedure, and instrumental conversion of the fetus is not a
necessary part of the definition. (Tr. 1510-12, Test. Dr. Shadigian.)

xvii. DR. STEVEN CLARK

Dr. Clark isamaternal-fetal medicine specialist for the Inner Mountain Health
Carefacility (“LDSHospital”), aprivate LDS community hospital in Salt Lake City,
Utah. Heisaprofessor of obstetrics and gynecology at the Utah School of Medicine,
and in addition to didactic teaching, provides clinical training to medical students,
residents, and fellows at the Inner Mountain Health Care facility and the University
Hospital. Currently, half hisprofessional timeis devoted to the care and treatment of
women with complicated pregnancies, with the remainder spent in formal teaching,
chairing the quality assurance committee of the LDS Hospital, and performing
research. (Ex. 891, Test. Dr. Clark 2270-71, 2275 & Sub-Ex. A.)

Dr. Clark graduated from the University of Wisconsin Medical School in 1979,
completed a residency in obstetrics and gynecology in 1983, and completed a
fellowship in maternal-fetal medicine in 1985, both at the University of Southern
Cadlifornia. Heisboard-certified in obstetrics and gynecology and in the subspecialty
of maternal-fetal medicine. He is a member of ACOG and the Society of Maternal
Fetal Medicine, is agrant application reviewer for the National Institutes of Health,
and has served on several professional committees in the area of maternal
complicationsduring pregnancy. Dr. Clark has published 173 articles (morethan half
of which were peer-reviewed), including several book chapters, and was the lead
editor of Critical Care Obstetrics, atextbook initially published in the late 1980s and
currently inits fourth edition. Hisresearch isfocused on caring for the critically ill
pregnant woman and her fetus, complications of pregnancy, and vaginal birth after
cesarean section. He has never written or researched the methods or techniques of
performing abortions. Although he is ethically and morally opposed to elective
abortion, Dr. Clark has not previously been involved in cases challenging statutes
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banning partia-birth abortion. Dr. Clark has testified or given a deposition as a
medical expert in malpractice cases 160 times over the last four years. None of these
depositions involved abortion techniques. (Ex. 891, Test. Dr. Clark 2270-90, 2397,
2399-2402 & Sub-Ex. 891A.)

Dr. Clark performs D& Cs in the first trimester, labor induction to term, and
dismemberment D& Es up to 20 weeks. He performs abortions only when medically
necessary. (Ex. 891, Test. Dr. Clark 2297-98.)

Over the course of his career, Dr. Clark has performed a dozen first-trimester
abortions on live fetuses; less than 20 labor-induction abortions; and “[a]t most, a
dozen” D& Eson live fetuses up to 20 weeks of gestation due to lack of experience.
Dr. Clark characterizes the instances where an abortion of alive fetus was necessary
for themother’ ssakeas“very, veryrare.” Thelast D& EDr. Clark performed onalive
fetuswasoneto two yearsago. |n casesof spontaneous abortion (miscarriage or fetal
death), Dr. Clark has performed hundreds of procedures, with D& C being the most
common and labor induction the second most common. (Ex. 891, Test. Dr. Clark
2299, 2302, 2399.)

(a) D&E

Dr. Clark describes the D&E as a process involving cervical dilation,
introducing aninstrument into the uterus, pulling thefetusout in pieces, and removing
the placenta with forceps. (Ex. 891, Test. Dr. Clark 2301.)

In his practice, abortion is so infrequent that Dr. Clark has no experience
performing D& Es after 20 weeks of gestation, and all women at that gestational age
who choose D& E arereferred to the same coll eague so that adoctor intheir group can
acquire some base of experience. (Ex. 891, Test. Dr. Clark 2407.)
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Dr. Clark testified that when the mother is going to die unless the fetus is
aborted, the mother isadvised that if aD& E is performed, the fetuswill be pulled out
in pieces and will die. (Ex. 891, Test. Dr. Clark 2302-03.)

To dilate the cervix prior to performing aD&E, Dr. Clark uses two sequences
of laminaria, and each time he placesas many laminariain the cervix ashe can without
causing trauma. In his opinion, laminaria are a gentler method of cervical dilation
than the use of mechanical dilators and appropriate use of laminariadoes not increase
the risk of pregnancy loss. Dr. Clark has used mechanical dilators in addition to
laminaria. (Ex. 891, Test. Dr. Clark 2413-14.)

Dr. Clark has “read about” intact D& E in the McMahon and Haskell articles,
the pre-publication Chasen article, and the expert disclosures given in thislitigation,
but he has never seen it performed, talked to anyone who performs them concerning
the technique, and has never performed an intact D& E. He understands the intact
D&E to include cervical dilation, breech presentation and removal of the fetus until
the head islodged at the cervical os, putting ahole in the fetus's head, suctioning out
the fetal brain, removing the fetus intact, and removing the placenta. (Ex. 891, Test.
Dr. Clark 2307-08, 2310, 2399.)

(b) LABOR INDUCTION

According to Dr. Clark, prostaglandins can be used to induce labor. There are
two classes of prostaglandins: E prostaglandins and F prostaglandins. Dr. Clark
testified that some patients experience complications from prostaglandin
administration, but even when one class of prostaglandin causes problems, the other
class of prostaglandin can be safely used. Misoprostol is an E prostaglandin and is
commonly used for labor-induction abortion. (Ex. 891, Test. Dr. Clark 2304-05.)
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Dr. Clark stated that misoprostol was developed to treat ulcers, but is widely
used to induce preterm and term labor and delivery. It has replaced ritadrin for
inducing pretermlabor. Ritadrin hasnot been used for abou